LAKE MICHIGAN WATER DIVERSION 
7 1988 


ROOM 


(No. 86-2) 


HEARINGS 


BEFORE THE 


COMMITTEE ON PUBLIC WORKS 
HOUSE OF REPRESENTATIVES 


EIGHTY-SIXTH CONGRESS 
FIRST SESSION 
ON 


H.R. 1 and others 


TO REQUIRE A STUDY TO BE CONDUCTED OF THE 
EFFECT OF INCREASING THE DIVERSION OF WATER 
FROM LAKE MICHIGAN INTO THE ILLINOIS WATER- 
WAY FOR NAVIGATION, AND FOR OTHER PURPOSES 


FEBRUARY 17, 18, AND MARCH 3, 1959 


Printed for the use of the Committee on Public Works 


UNITED STATES 
(OVERNMENT PRINTING OFFICE 


WASHINGTON : 1959 


Tex 
Sta’ 


COMMITTEE ON PUBLIC WORKS 
CHARLES A. BUCKLEY, New York, Chairman 


GEORGE H. FALLON, Maryland JAMES C. AUCHINCLOSS, New Jersey 
CLIFFORD DAVIS, Tennessee RUSSELL V. MACK, Washington 
JOHN A. BLATNIK, Minnesota GORDON H. SCHERER, Ohio 
ROBERT E. JONES, Alabama GARDNER R. WITHROW, Wisconsin 
FRANK E. SMITH, Mississippi WILLIAM C. CRAMER, Florida 
JOHN C. KLUCZYNSKI, Illinois JOHN F. BALDWIN, Jr., California 

T. A. THOMPSON, Louisiana FRED SCHWENGEL, Iowa 

IRIS FAIRCLOTH BLITCH, Georgia EDWIN B. DOOLEY, New York 

JIM WRIGHT, Texas WILLIAM 8. BROOMFIELD, Michigan 
W.R. HULL, Jr., Missouri HOWARD W. ROBISON, New York 
KENNETH J. GRAY, Illinois DEAN P. TAYLOR, New York 
FRANK M. CLARK, Pennsylvania WALTER M. MUMMA, Pennsylvania 


ED EDMONDSON, Oklahoma 
JOHN J. McFALL, California 
CHARLES H. (CHARLIE) BROWN, Missouri 
GRACIE PFOST, Idaho 
JOHN YOUNG, Texas 
DENVER D. HARGIS, Kansas 
FRANK W. BURKE, Kentucky 
HAROLD T. JOHNSON, California 
ROBERT E., COOK, Ohio 
MARGARET R, BeEITER, Chief Clerk 
RIcHARD J. SULLIVAN, Chief Counsel 
JosEPH R. BRENNAN, Engineer-Consultant 
RoBERT F. McCOnNELL, Minority Counsel 


Ir 


{3,4 
|_| 
| 


DEPOSITED 8Y THE 
MMETED STATES OF 


CONTENTS 


Page 
Statement of— 
Adams, Milton P., on behalf of the Michigan Water Resources Com- 

Adams, Paul L., attorney general, State of Michigan; accompanied by 

N. V. Olds, assistant attorney general_____.............. .---- 63, 223 
Byrnes, Hon. John W., a Representative in Congress from the State of 

Chesrow, Frank, president, Metropolitan Sanitary District of Greater 

Daley, Hon. Richard J., Mayor, Chicago, Ill_.._.............__-_- 16 
Dingell, Hon, John D., a Representative in Congress from the State 

Feighan, Hon. Michael, a Representative in Congress from the State 

Feldman, Abraham, president, Chicago District Waterways Associa- 

Forer, Mrs. Lois, deputy attorney general for the State of Pennsyl- 

Haik, Raymond, assistant attorney general of Minnesota__________- 277 
Kochendorfer, Arthur C., executive manager, area chamber of com- 

merce, Toledo, Ohio; presented by Leslie Thal, chairman, Industrial 

Locher, Ralph §., director of Law, Cleveland, Ohio________________ 55 
Madden, Hon. Ray J., a Representative in Congress from the State of 

McCallum, Gordon E., Chief, Water Supply and Water Pollution 

Program, U.S. Public Health Service, Department of Health, 

“ig age Bert, on behalf of Gov. Nelson A. Rockefeller, of New aan 

Moses, Hon. Robert, Chairman, Power Authority, State of New York, 

as presented by John R. 180 
Muegge, Oscar, sanitary engineer of the State of Wisconsin_---.--_- 274 
Naujoks, Herbert H., president and counsel, Great Lakes Harbors 

O’Brien, Hon. Thomas J., a Representative in Congress from the 

State of Illinois; accompanied by Hon. Sidney R. Yates, a Repre- 

sentative in Congress from the State of Illinois.............__- 3 

' Person, Brig. Gen. John L., assistant chief of engineers for civil works, 

Corps of Engineers, Department of Army 298 
Proxmire, Hon. William, a U.S. Senator from the State of Wisconsin_— 8 
Reed, J. Harold, on behalf of the attorney general of Ohio, Mark 

_ Reynolds, John W., attorney general, State of Wisconsin-----_-- 158, 272 
Reynolds, Oliver A., ,viee president, Cleveland Chamber of Com- 

Rogers, William J., chief sanitary engineer and direetor of waterfront 

development, Cleveland, 54 
Shep , Richard H., assistant attorney general of the State of New 

Smith, Stephen, of Uhl, Hall, and Rich, consulting engineers, Boston, 

Mass., representing the New York Power Authority---_-.__---- 262 
Spencer, Adm. Lyndon, president, Lake Carrier’s Association, Cleve- 

Vanik, Hon. Charles A., a Representative in Congress from the State 


CONTENTS 


Statement of—Continued 


baboe «mt Woodbury, director, Office of British Commonwealth 

and Northern European Affairs, Department of State 

Yates, Hon. Sidney R., a representative in Congress from the State 

Zablocki, Hon. Clement J., a Representative in Congress from the 
State of Wisconsin 


Additional information— 


Adams, Paul L., attorney general, State of Michigan: 
Court briefs 
Legal brief appendix to statement___._._._.._._-_------------ 
“New Round in Chicago Water ‘Steal’,” article from Detroit 

Raymond, Col. John, deputy legal adviser, State Department, 
“Water Leakage,” article from Detroit News, February 11, 1959_- 
Water requirements for duplicate locks, Illinois Waterway, IIl__ 
Alpern, Anne X., attorney general, State of Pennsylvania, letter, 

American Waterways Operators, Inc., letter, February 17, 1959, signed 

Ashley, Hon. Thomas Ludlow, a Representative in Congress from 

the State of Olio, submitted 

Association of Commerce, Pekin, IIl., letter with enclosed statement, 

February 16, 195), signed, R. J. Lindlev, managing secretary - ___ __ 

Baumhart, Hon. A. D., Jr., a Representative in Congress from the 

State of Ohio, submitted statement. 

Bolton, Hon. Frances P., a Representative in Congress from the State 

of Ohio, 

Broomfield, Hon. William S., a Representative in Congress from the 

State of Michigan, submitted statement__._..._________________ 

Buffalo Chamter of Commerce, letter, Fetruary 11, 1959, signed 

Charles C. Fick tner, executive vice president, with enclosed state- 


Cham’ erlain, Hon. Charles E., a Representative in Congress from the 
State of Mict igan, letter, February 16, 1959.__......--.-_-_.--- 
Church, Hon. Marguerite Stitt, a Representative in Congress from the 
State of Illinois, su»mitted 
City Club of Chicago, letter, February 7, 1959, signed Edgar Ber- 
Common Council, City of Detroit, Mich., telegram, February 17, 1959_ 
Council of Lake Erie Ports, telegram, signed Adm. Robert Cary, vice 
Derwinski, Hon. Edward J., a Representative in Congress from the 
State of Illinois, submitted 
Dulski, Hon. T. J., a Representative in Congress from the State of 
New York, submitted 
Federal Engineering Co., Milwaukee, Wis., letter, February 11, 1959, 
signed R. F. Malian, harbor consultant, with insertion, ‘‘Lake 
ichigan Fast New Low Level’. 
Ford, Hon. Gerald R., Jr., a Representative in Congress from the 
State of Michigan, submitted statement________.____._.____---- 
Griffin, Hon. Robert P., a Representative in Congress from the State 
of Michigan submitted statement. 
Hall, Willis H., eneral manager, Greater Detroit Board of Com- 
Honeck, Stewart G., attorney general, State of Wisconsin, submitted 
Hughes, Phillip 8., assistant director for legislative reference, Bureau 
of the Budget, letter, March 3, 1050. 
Humble, Jack H., mayor, Racine, Mich., letters, February 13, 1959, 
and July 28, 1958, with resolutions... 


Ad 


IV | 

Page 
304 

147 
230 
63 
140 
229 
68 
134 
200 
211 
161 
215 
218 
198 
203 

199 
34 
310 
310 
209 
201 
198 
212 
196 
162 
308 
154 
307 
204 


CONTENTS Vv 
Additional information—Continued 
ohansen, Hon. August E., a Representative in Congress from the Page 
State of Michigan, submitted statement__...........-...-_----- 197 
Keating, Hon. Kenneth B. and Jacob K. Javits, letter, February 19, ate 
Kenosha Board of Harbor Commissioners, Kenosha, Wis., telegram, 
Knox, Hon. Victor A., a Representative in Congress from the State of 
Michigan, submitted 202 
Lake Carriers’ Association, resolution: 33 
Lake Erie Watershed Conservation Foundation, letter, February 12, 
1959, signed John H. Byrne, executive director__----__-------~-- 211 
Lambros, C. D., city manager, Ashtabula, Ohio, letter, February 16, 
Lawrence, Gov. David L., of Pennsylvania, submitted statement_ - -- 43 
Lausche, Hon. Frank J., a Senator in Congress from the State of Ohio, 
letters, February 13 and 16, 1959, to Hon. Gordon H. Scherer- ---- 59 
Lefkowitz, Louis J., attorney general, New York, telegram_-------- 204 
Libonati, Hon. Roland V., a Representative in Congress from the State 
Macomber, William B., Jr., Assistant Secretary of State, letter, August 
Mariani, Louis C., mayor, City of Detroit, letter, March 2, 1959-._._. 308 
Minshall, Hon. William E., a Representative in Congress from the 
State of Ohio, letter, February 17, 1959.......-..-.-.---------- 38 
Mississippi Valley Association, submitted statement by Henry W. 
Goodall, manager, Great Lakes Division, with article from Cleve- 
land Plain Dealer, February 1900... 213 
Murphy, Hon. William T., a Representative in Congress from the 
State of Illinois, submitted statement. 35 
National Affairs Committee, City of Chicago, letter, February 16, 
1959, signed Michael Levin, chairman, with enclosed letter from 
Edgar Bruhard, president, City Club of Chiecago__..........-..-- 310 
Nelson, Gaylord, Governor of Wisconsin, submitted statement 272 
North-Central Division, Corps of Engineers, Chicago, IIl., letter, May 
Northwest Public Power Association, Vancouver, Wash., telegram, 
O’Hara, Hon. Barrett, a Representative in Congress from the State of 
Michigan, submitted statement-_-_.-............-..--.-------- 217 
) Peden, Freston E., on behalf of the Chicago Association of Commerce 
and Industry, submitted statement- 36 
Reuss, Hon. Henry 8., a Representative in Congress from the State of 
Wisconsin, submitted 199 
) Walter, Hon. Francis E., a Renresentative in Congress from the State 
of Pennsylvania, letter, February 16, 1959. 200 
) Villa Beach Club, letter, February 14, 1959, signed Burton M. Yost, 
) Young, Hon. Stephen M., a United States Senator from the State of 
Zeidler, Frank P., mayor, Milwaukee, Wis., submitted statement_... 219 
4 
2 
3 
4 
7 


A 
of 
6t 
wi 
fe 
Ce 
th 
wi 
eff 
na 
gr 
Ch 
wi 
gr: 
pu 
$a 
wa 
su] 
fro 
in| 
of 
the 
as 
of 
for 
tio 
res 
( 
be | 
thi 
of 
Lal 


LAKE MICHIGAN WATER DIVERSION 


FEBRUARY 17, 1959 


House or REPRESENTATIVES, 
CoMMITTEE ON Pusiic Works, 
Washington, D.C. 


The committee met, pursuant to call, in room 1302, New House Office 
Building, at 10 a.m., Hon. George H. Fallon (chairman of the sub- 
committee) presiding. 

Mr. Fation. The committee has before it today for consideration 
H.R. 1, a bill to require a study to be conducted of the effect of in- 
creasing the diversion of water from Lake Michigan into the Illinois 
Waterway for navigation, and for other purposes. 

(H.R. 1 follows:) 


(H.R. 1, 86th Cong., 1st sess.] 


A BILL To require a study to be conducted of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway for navigation, and for other 


purposes 

Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That, in order to provide the basis for the 
study, authorized by section 2 of this Act, of the effect of increased diversion of 
water from Lake Michigan, in addition to the one thousand five hundred cubic 
feet of water per second presently provided by the 1930 decree of the Supreme 
Court of the United States (281 U.S. 181-202) and subsequently authorized by 
the Rivers and Harbors Act of 1930 (46 Stat. 918, 929), upon the Illinois Water- 
way and the degree of improvement in such waterway caused thereby, and the 
effect of such increased diversion upon commerce among the several States and 
navigation on the Great Lakes and the Illinois Waterway, authority is hereby 
granted to the State of Illinois and the Metropolitan Sanitary District of Greater 
Chicago, under the supervision and direction of the Secretary of the Army, to 
withdraw water from Lake Michigan for the one-year period specified in para- 
graph (3) of subsection (b) of section 2 of this Act, in addition to all domestic 
pumpage, at a rate providing a total annual average of not more than two thou- 
sand five hundred cubic feet of water per second, to flow into the Illinois Water- 
way during such one-year period, subject to the following limitations: 

(1) The Secretary of the Army shall at all times have direct control and 
supervision of the amounts of water directly diverted from Lake Michigan. 

(2) The Secretary of the Army shall not allow any water to be directly diverted 

_from Lake Michigan to flow into the Illinois Waterway during times of flood 
in the Illinois, Des Plaines, Chicago, or Calumet Rivers. 

Sec. 2. (a) During the three-year period beginning on the date of enactment 
of this Act the Secretary of Health, Education, and Welfare, in cooperation with 
the Secretary of the Army (acting through the Chief of Engineers), shall cause 
a study to be made of the effect on Lake Michigan and on the Illinois Waterway 
of the increased annual diversion of one thousand cubic feet of water per second 
for the one-year period authorized by this Act, and the improvement in naviga- 
tion conditions and other improvements along the Illinois Waterway which may 
result from such increased diversion. 

(b) The study authorized to be made by subsection (a) of this section shall 
be divided into the following phases: 

(1) The first period of six months shall begin on the date of enactment of 
this Act and shall be used to develop plans for the tests and range of studies 
of the Illinois Waterway, with no increase in the authorized diversion from 
Lake Michigan during such period. 
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(2) The twelve-month period immediately following the period specified in 
paragraph (1) shall be devoted to a stream survey of the Illinois Waterway 
under existing conditions, with no increase in the authorized diversion from 
Lake Michigan during such period. 

(3) The twelve-month period immediately following the period specified in 
paragraph (2) shall be used to study the conditions in the Illinois Waterway 
with a total annual average diversion of two thousand five hundred cubic feet 
of water per second (comprising the authorized diversion of one thousand five 
hundred cubic feet of water per second and the additional one thousand cubic 
feet of water per second authorized by the first section of this Act) in addition 
to all domestic pumpage. 

(4) The six-month period immediately following the period specified in para- 
graph (3) shall be used to prepare the final report required by subsection (c) 
of this section. 

(c) Upon completion of the study authorized by subsection (a) of this section, 
the Secretary of Health, Education, and Welfare and the Secretary of the Army 
shall correlate the results of such study. Thereafter the Secretary of the Army 
shall report such results to Congress on or before June 1, 1962. The report on 
such results shall contain recommendations with respect to continuing the 
authority to divert water from Lake Michigan into the Illinois Waterway in 
the amount authorized by the first section of this Act, or increasing or decreasing 
such amount. 

Mr. Fauion. Ladies and gentlemen, the Public Works Committee 
is meeting this morning for consideration of several resolutions, and 
1. 

The Chair recognizes Mr. Davis. 

Mr. Davis. Mr. Chairman, I have spoken to Mr. Mack, the ranking 
member on the Subcommittee on Flood Control. Everybody knows 
the tremendous damage caused on the Red, Wabash, in Indiana and 
Ohio. This is purely an emergency and instead of the subcommittee 
acting I am liner that the full committee act this morning. 

Mr. Clarence Brown is interested, our own members, Mr. Cook, Mr. 
Clark, Mr. Kerwin, and others. The whole cost is only $152,000 and 
if any member of the committee wants to ask Mr. Brennan any 
questions he is ready to answer them. 

But I repeat that it is well known that this is a real emergency 
and for that reason I am asking the committee to act as a whole this 
morning. 

Mr. Fanion. Are there any questions on my left? Are there any 
questions on my right ? 

Mr. Mack. Mr. Chairman, I move the approval. 

Mr. Davis. I second. 

Mr. Fation. It is moved and seconded. 

Those in favor signify by saying aye ; opposed, no. 

The ayes have it, it is so ordered. 

The Chair now recognizes Mr. Kluczynski, who will conduct the 
introductions and procedures on H.R. 1. 

Mr. Kivuczynsxi. Mr. Chairman and members of the committee, 
the purpose of the meeting this morning is to consider H.R. 1 to 
require a study to be conducted of the effect of increasing the diversion 
of water from Lake Michigan into the Illinois Waterway for naviga- 
tion, and for other purposes. 

This legislation has been before the committee for a number of 
years and after serious and careful deliberations by the committee it 
was favorably reported. Rules were granted by the Committee on 
Rules and the legislation was passed. On two occasions after favor- 
able action in both the House and Senate it was vetoed by the 
President. 
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In order to meet the objections of the President some changes in 
the bill were made by the sponsor of the measure, the Honorable 
Thomas J. O’Brien. 

Inasmuch as this legislation has been before the committee for a 
long time, and I have previously made statements as to my position 
and reasons for favoring its enactment, I shall not take the time of 
the committee this morning in reviewing my testimony. 

Mr. Chairman, it is with a great deal of personal pleasure that I 
present the dean of the Illinois delegation and sponsor of H.R. 1 
who will explain the legislation and speak for the Illinois delegation, 
the Honorable Thomas J. O’Brien. 

Mr. Davis. We recognize our dear, esteemed colleague, Mr. O’Brien, 
of Illinois. 


STATEMENT OF HON. THOMAS J. 0’BRIEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS, ACCOMPANIED BY 
HON. SIDNEY R. YATES, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF ILLINOIS 


Mr. O’Brien. Thank you, Mr. Chairman. 

Mr. Chairman, I am very grateful to you and to the members of 
this committee for giving me the opportunity to testify in support 
of my bill, H.R. 1. 

This committee is very familiar with the purpose of this bill. It 
is similar to those which you have heard a number of times before, in 
seeking to obtain congressional approval for an experiment which 
will permit an additional small quantity of water to be diverted from 
Lake Michigan to enable the people of the city of Chicago and the 
State of Illinois to deal with their growing sanitation problem. 

Earlier bills were passed by the 83d and 84th Congresses only to be 
vetoed by President Eisenhower. The bill which I filed last year 
— the House and was approved by the Senate Committee on Pub- 

ic Works. It was brought to the floor in the dying hours of the 85th 

Congress and its opponents were able to prevent its passage when 
adjournment became imminent. We hope for early approval by both 
the House and the Senate this time. 

You will note, Mr. Chairman, this bill differs from the one I filed 
last year in that it spells out the manner in which the experiment is to 
be conducted. The 3-year experimental period which was the subject 
of the last bill is contained, but actual diversion of 1,000 cubic feet 
per second will be permitted only for 12 months during the 3-year 
experimental period. The remaining 24 months will used for 
studies preliminary to the actual diversion and following it. 

Mr. Chairman, I speak here today on behalf of the entire Illinois 
delegation, except for one member. All members of Illinois except 
one—Republieans and Democrats alike, those from the metropolitan 
area of the city of Chicago, and the rural areas downstate as well— 
join in supporting this bill. It is rare that so many of us in both 
parties act together. This indicates how very vital this is for all the 
people of our State. 

I state with great conviction that I do not believe the President will 
veto this bill, because the objections which prompted him to veto 
earlier measures no longer exist. 
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For one thing, the Government of Canada is not opposed to this bill, 
The last word received which indicates the attitude of that Govern- 
ment is contained in a letter dated August 1, 1958, and is addressed to 
Congressman Sidney R. Yates as follows: 

Dear Mr. Yates: This is in reply to your inquiry regarding the Canadian posi- 
tion on the proposed Chicago diversion project. The State Department under- 
stands that the Canadian Government has no objection to a 1-year temporary 
diversion of an additional 1,000 cubic feet of water per second from the Great 
Lakes system at Chicago. 

Sincerely yours, 
WILLIAM B. MaAcomser, Jr., 
Assistant Secretary. 

Secondly, the President’s veto message looked to the conclusion of 
the study by the Corps of Army Engineers to determine if the objec- 
tions to the bill were well founded. That study was completed several 
years ago and in that study the Corps of Army Engineers concluded 
that a temporary diversion of the additional 1,000 cubic feet per second 
for 3 years at Chicago would have only a minimum effect on lake levels 
and on Great Lakes navigation. This was for a 3-year period, mind 
you. 

The report showed further that over a 3-year period the lake levels 
for Lakes Michigan and Huron would be lowered by 5% inch; for Lake 
Erie over a period of 39 months, the maximum lowering would be 3% 
inch; and for Lake Ontario over 42 months, the maximum lowering 
would be 3% inch. 

Inasmuch as actual diversion is to be made only for 12 months 
rather than for the 3-year period envisioned in the report of the 
Corps of Engineers, it is obvious that any damage which might accrue 
from the experiment proposed in my bill is insignificant. I cannot 
believe, therefore, that opponents of this bill would any longer seri- 
ously raise an objection to the experiment. 

Mr. Chairman, let me conclude by again thanking this committee for 
its gracious consideration of my bill. The city of Chicago is one of 
the great communities of the world. It is still growing and with the 
full development of the St. Lawrence seaway will even become one 
of the world’s great port cities, welcoming people from every country 
on the face of the earth. We need additional water to take care of our 
people. We are confident that the experiment will hurt none of our 
surrounding sister cities, nor Canada. 

Certainly there is nothing to be lost and much to be gained by this 
experiment, for the problems dealing with water purification and 
waste disposal are among the most important and difficult in every 
urban community. The information derived from this experiment 

-may well prove of tremendous benefit to all the metropolitan com- 
munities of our country in helping solve in some measure their waste 
disposal problem. 

Mr. Chairman, I hope you will not be swayed by historical antago- 
nism and unfounded fears. The facts justify passage of H.R. 1. 

Thank you. 

Mr. Davis. Thank you, sir. I have no questions to ask you because 
T am very much in favor of your bill. 

Any questions from this side, Mr. Blatnik ? 

Mr. Buiarntx. No questions, Mr. Chairman. 
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LAKE MICHIGAN WATER DIVERSION 5 

Mr. Mack. Mr. O’Brien, your statement was a very comprehensive 
and informative one. 

One question: The changes in your proposal is that it should be a 
1-year diversion instead of a 3-year diversion of water. Would that 
decrease the estimated cost of this legislation or not? 

Mr. Yares. To the best of my knowledge, I think the cost will be 
the same, because the studies will still continue over the 3-year period. 

Mr. Mack. I recognize that. Thank you. 

Mr. Davis. Mr. Scherer. 

Mr. Scurrer. Mr. O’Brien, is a 1-year diversion sufficient to deter- 
mine the needs of the Chicago area ? 

Mr. Yates. Mr. Scherer, we made inquiry on that point of the De- 
partment of Health, Education, and Welfare which, with the Depart- 
ment of the Army, would have jurisdiction of conducting this experi- 
ment. The Department of Health, Education, and Welfare thought 
that the 1-year diversionary period would be adequate coupled with 
the studies that would take place before the actual diversion and after 
the diversion. 

Mr. Scuerer. You no doubt are more familiar with this legislation 
or the facts surrounding the situation there in Chicago. Do I recall 
correctly that the Army Engineers have said that it would take at least 
a 8-year diversion in order to determine definitely whether or not—— 

r. Yates. To the best of my knowledge the Army Engineers have 
not said this. The Army Engineers were asked to estimate the dama 
which a 3-year diversionary experiment, that is the water bein a 
verted over the 3-year period would have upon lake levels, upon ship- 
ping interests, and upon power interests. That was the subject of a 
report that was filed by the Corps of Engineers approximately 2 years 
ago and some of the statements in Mr. O’Brien’s statement this mornin 
are taken from that report in showing what the Corps of Engineers 
estimate of the damage would be, but to my knowledge at no time did 
the Corps of Engineers ever say that the minimum period which should 
be undertaken for the diversion should be 3 years. 

Mr. Scuerer. Would the 1-year diversion be sufficient to show what 
damage would be done to the lake areas below the point of diversion ? 

Mr. Yates. It would give the estimate of the Army Engineers as to 
what the damage would be for a 1-year diversionary period. This is 
not a permanent thing, Mr. Scherer. 

This is just a proposed experiment with diversion for 1 year. The 
Army Engineers have already calculated what that proposed damage 
might be and they have put that estimate in before the Senate Com- 
og on Public Works last year. I assume they will do the same 

ere. 

Mr. Scuerer. As I recollect, the diversion for 1 year would be prac- 
tically negligible; is that right ? 

Mr. Yates. That is correct. 

Mr. Scurrer. But is my recollection correct in that the Army Engi- 
neers have said that a 3-year diversion would be detrimental both to 
navigation and hydroelectric power ? 

Mr. Yares. In their report, Mr. Scherer, as Mr. O’Brien pointed out 
in his statement, it was indicated that the damage for a 3-year diversion 
for the lake levels for Lake Michigan and Huron would be that they 
would be lowered by five-eighths inch Over a period of 39 months 
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for Lake Erie the maximum lowering would be three-eighths inch, for 
Lake Ontario the maximum lowering would be three-eighths inch, 
This is for a 3-year diversion. This bill seeks only a 1-year diversion. 

So you could see that the damage would be infinitesimal. 

Mr. Dootry. Will the gentleman yield ? 

Mr. Scuerer. Yes. 

Mr. Dootry. They said the full impact wouldn’t be felt for 15 years, 

Mr. Yares. In the event it became permanent, Mr. Dooley. 

Mr. Dootry. Yes; in the event it became permanent. 

Mr. Yares. They said that the time for recovering from the 3-year 
experiments would be over a 15-year period to restore the lake levels 
to the level of what they would have been if the diversion had not been 
undertaken. It would take 15 years to do this to recover the five-eighths 
inch or three-eighths inch they said would be hurtful. 

Mr. Doorry. I don’t recail reading anything about the water that 
would be diverted for 15 years. 

Mr. Yates. They said it would take 15 years for the lake to recover 
the levels if the 3-year diversion had not been continued. 

Mr. Dootey. If it were continued for 3 years it would have a deleteri- 
ous effect on the New York power project and the St. Lawrence Seaway. 

Mr. Yates. We don’t know until this project is undertaken. They 
did give some comments of what might happen if it were undertaken, 
That is for the future. 

Weare seeking here to see what the effects would be. 

Mr. Dootry. If the corps said the 3 year would be meaningless and 
—— in its effect as far as power is concerned—— 

r. Yates. No; as far as impact in damaging the interests that are 
concerned with the diversion. 

Mr. Dootry. One-year diversion would be less effective; is that 
correct ¢ 

Mr. Yates. That is correct. 

Mr. Davis. Mr. Cramer ? 

Mr. Cramer. What is the estimated cost of this survey ? 

Mr. Yates. To the best of my knowledge I think it is around 
$240,000. 

Mr. Cramer. Thank you. 

Mr. Davis. Any other questions? 

Noquestions. Thank you. 

Mr. Yates. Thank you, Mr. Chairman. 

Mr. O’Brien. Thank you, Mr. Chairman. 

Mr. Davis. Thank you. ; 

Mr. Buatnrx. Mr. Chairman, may I ask if we may proceed just 
slightly out of order? Senator William Proxmire has an important 
committee meeting on the Senate side and would appreciate being 
heard now. We would also like to hear, at this point, our colleague, 
Mr. Ray Madden of Indiana, as he has an important Rules Committee 
meeting this morning. ; 

May I ask further, Mr. Chairman, that their testimony be arran 
in the body of the record of the hearing to follow in sequence, and Mr. 
Proxmire’s testimony be included with the opponents of the bill, who 
will be heard later today. 

Mr. Davis. We will hear Mr. Madden first. 
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STATEMENT OF HON. RAY J. MADDEN, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF INDIANA 


Mr. Mappen. Thank you. 

This legislation, sponsored by Con man Thomas J. O’Brien and 
the Illinois delegation, passed the House and Senate in the 1st ses- 
sion of the 85th Congress and was vetoed by the President. In the 
2d session of the 85th Congress, this legislation passed in the House 
but was lost in the legislative jam over in the Senate the last day be- 
fore adjournment of Congress. 

This legislation now before your committee is similar to the legisla- 
tion which passed the House last session. It seeks to give Chicago 
permission to drain 1,000 cubic feet of water from Lake Michigan for 
1 year as part of a 3-year program. Chicago has been drawing ap- 

roximately 1,500 feet a second for sewage purposes since the U.S. 

upreme Court decision in 1939. This legislation merely calls for an 
experimental test extending over a 3-year period and if it is deter- 
mined at the end of this time that this small water diversion would 
affect the shoreline of Lake Michigan, of course this diversion process 
would no longer be permitted. Lake Michigan is not on the boundary 
line between Canada and the United States and of course the south- 
ern shores of the lake would have a very minor effect upon waterlines 
in the upper pa of the lake or on the other bodies of water making 
up the Great Lakes chain. 

I represent the industrial Calumet region along the south shore of 
Lake Michigan in Indiana. During recent years great damage has 
resulted in property along the south shore of Lake Michigan in north- 
ern Indiana. When violent storms sweep down from the north and 
northwest, buildings and property along these south shores suffer 
greatly from water flooding over the coastline and doing great dam- 
- to the buildings and property adjacent to the south shore of the 

The Corps of Engineers stated that lowering of the lake level from 
three-eights to five-eights of an inch that would result from a 3-year 
trial diversion would tend to be beneficial in lessening possible dam- 
age to Rropetty located on the south shore. 

The large steel industries in my district who depend upon millions 
of tons of lake shipping have not protested to me that this small di- 
version of water would in any way affect shipping on the Great Lakes. 

Mr. Chairman, I have a meeting of the Riles Committee at 10:30 
and I will not take up the time of the committee and I have a state- 
ment that I wish to submit. 

I might say that my congressional district adjoins Chicago. I rep- 
resent the industrial area and the Calumet industries in Indiana and 
Ihave received a great many complaints from people who have homes 
along the south shore of Lake Michigan in years past where their 
homes and their buildings had been damaged by reason of the terrific 
overflow of water up to the south shore there in Indiana whenever 
there is a storm or a heavy wind blowing from the north. 

Now, I have learned what the Army Engineers have stated. Of 


course, we know that this is just a temporary trial as to this water 
diversion for the city of Chicago. 
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In my area I have not received any complaints in opposition to m 
area in Indiana on making this trial diversion. Now, of course, 
have just listened to some speculation regarding the Army Engineers, 
Well, I heard Congressman Clarence Brown on the floor of the House 
the other day or it was in the Rules Committee, state that in his area 
they have been trying to get a flood situation remedied and the Army 
Engineers about 15 years ago made a prediction that there would not 
be another flood for 15 years. There have been four floods since that 
prediction. So I don’t have much confidence in some of the predic- 
tion and surveys they make. 

We have plenty of water in Indiana, all over, not only on the south 
shore there when the wind blows off Lake Michigan but we have it 
down through Indiana; I think there has been a great deal of un- 
necessary speculation as to the damage this is going to do to the others 
in the chain of the Great Lakes and up on the Canadian border; we 
are 400 miles south of the Canadian border and this legislation passed 
the House last session, got tied up in a legislative jam over in the 
Senate a day or two before adjournment so I think this year we ought 
to give this legislation a trial. 

f would thank you for your consideration and I would like to submit 
my statement. 

r. Davis. Any questions to be asked of Mr. Madden before he goes 
to his committee ? 

No questions, thank you. 

Mr. pEN. Thank you. 

Mr. Davis. Senator, we are glad to hear you out of order, but your 
testimony will appear as one of the opponents later in the official 
record. We are glad to hear from you because we recognize that 
you also have a meeting. 

Senator Proxmire. Thank you, Mr. Chairman. 


STATEMENT OF HON. WILLIAM PROXMIRE, A U.S. SENATOR FROM 
THE STATE OF WISCONSIN 


Senator Proxmire. I very much appreciate it. We have one of 
those rare opportunities on the Senate Agriculture Committee to 
ee Secretary Benson and my turn is coming up very shortly so 

do appreciate your accommodating yourselves to my convenience. 

H.R. 1 should be rejected because in the 6 years this kind of meas- 
ure has been before the Congress there has never been a showing that 
the study which is the only authorized purpose of this bill is necessary. 

The study is unnecessary for these reasons; 

1. The Corps of Engineers has already testified (pp. 193, 194 in 
hearings before Senate Public Works Committee, July 28, 29, and 
August 7, 1958) that they are fully satisfied that additional diversion 
will not improve navigation on the Illinois waterway, and will have an 
adverse effect, on navigation on the Great Lakes (p. 18057 in 1958 
Congressional Record). 

In 6 years of consideration there has never been a showing that a 
study would contribute any useful information to a better understand- 
ing of navigation consequences. 

t challenge the author to show that this bill would provide any 
useful information on navigation although the effect on navigation is 
the only stated purpose of the bill. 
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And I invite the attention of the committee to a statement that 
was made by the distinguished author of the bill before the Senate 
Public Works Committee last year describing very well how the study 
was to be conducted. It is to be conducted as I understand it, by 
taking samples of a space of 169 miles of the Illinois Waterway of 
the water and submitting those samples to chemical analysis before 
and during the period when the diversion is taking place. Now, obvi- 
ously this will permit perhaps an analysis of the sanitation quality. 
It would permit no analysis of the impact on rng gar 

In the second place the nae of Engineers has also testified to cer- 
tain knowledge of the effect of additional diversion on power genera- 
tion—that it would be favorable at Lockport but far more unfavorable 
on the St. Lawrence—with a total net loss of power. 

There is no indication in 6 years of consideration that the study 
authorized in this bill would contribute even one fact necessary to a 
better understanding of the consequences of diversion on power. 
Again I challenge the author to show that this bill would provide such 
information. 

Three, the only remaining purpose the study authorized in this bill 
could serve is the effect of additional diversion on sanitation. Al- 
though similar study bills have been introduced in three successive 
Congresses, there has never been a finding by the Public Health Serv- 
ice, the Illinois Board of Health, the Chicago Board of Health, any 
public health group of any kind, or even of a single competent or for 
that matter incompetent public health authority that increased diver- 
sion would be necessary for improved sanitation or public health or 
even desirable. 

On the other hand the most competent public health survey ever 
made of Chicago (the Chicago and Cook County) health survey by 
the U.S. Public Health Service) called for a series of other recommen- 
dations to improve sanitation in Chicago. It specifically considered 
additional diversion and failed to recommend it. 

That is a most exhaustive study of the whole sanitation problem in 
Chicago. It is a magnificent job. The people are the most eminent 

ublic health authorities in America, including the Director of the 

S. Public Health Service, the senior surgeon, U.S. Public Health 
Service; outstanding citizens of Chicago, Dr. Bundesen of the Chicago 
Board of Health and a number of others. The result of this Chicago- 
Cook County health study was as I have indicated that they specifical- 
ly considered diversion and they failed to recommend that it would be 
helpful. It is true that this study was made 12 years ago, nevertheless, 
there have been no contrary findings by the Public Health Service since 
the publication of this book. 

It would seem to me that since improved sanitation is the only pos- 
sible beneficial consequence of this bill—that the Public Health Serv- 
ice should be requested to furnish the Congress with a report on the 
public health justification, if any, for this study. 

Four, this bill is unnecessary because the Supreme Court has estab- 
lished jurisdiction over diversion by Chicago for some 50 years. 
Everything provided in this bill could be granted by the Supreme 
Court. The Court has been willing to grant Chicago temporary in- 
creases in diversion in the past. It did so as recently as 1956. It would 
do so again if the Court deemed such increase merited. Through the 
appointment of special masters the Court has built up a record of great 
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competence in this matter. Obviously only lack of merit re Chi- do 
o from going to the Court for the diversion authorized in this bill tia 
efore the committee votes on this bill I respectfully suggest that gee 
it request the Public Health Service to indicate whether a 3-year study it | 
is necessary to provide conclusions on the consequences of additional Th 


diversion on the sanitary quality of water in the Illinois waterway. dai 


In the event the committee favorably considers the bill, I respect- the 
fully suggest the following changes: we 

1. The bill calls for a recommendation from the Army only. And 
I refer to page 4 of the bill and I think a careful reading of subsec- | the 
tion 4 indicates that while the Secretary of Health and the Secretary | me 
of the Army are directed to work together on the study the follow- Ch 
ing sentence makes it very clear that only the Secretary of the Army 
shall make the report and only the Secretary of the Army shall make Me 
the recommendation. I think this is important because the study ant 
authorized by the bill will be entirely concerned, as I have shown, of 
with the sanitary quality of water on the Illinois Waterway. alt 

This is within the competence of the Public Health Service. There- sal 
fore, the Public Health Service should be called on to provide its 
own recommendations. an 

2. The bill calls for a recommendation but provides no standards its 
for judgment on which such a recommendation should be based. The eff 
Public Health Service should be asked to specify the standards that bin 
it would be necessary for additional diversion to achieve in order ) 
to warrant a favorable recommendation. | wo 

Otherwise, it seems to me, that the Congress is simply asking the | di 
Corps of Engineers, the Army to make their recommendation but ] 
gives them no guidance, no standards, no basis on which a favorable thi 
or an unfavorable recommendation can be made; in the absence of 
such prestated standards for favorable recommendation—the Con- mi 
gress is guaranteeing Chicago a favorable recommendation. The net 
deck is being stacked in advance: The favorable-to-Chicago recom- on 
mendation is inevitable. I think there will be a substantial improve- vol 
ment in sanitation achieved by this, the recommendation should be ] 
favorable. Se 

What Chicago wants is a stacked deck, a study that will provide a do 
preconceived conclusion—a guarantee of a permanent additional di- 
pg of 1,000 cubic feet of water per second, as a result of this ] 
study. En 

3. ‘The Public Health Service should be asked to indicate whether eig 
or not a study of alternative sanitation methods to achieve comparable | wo 
purification without additional diversion would be necessary to per- pr 
mit reasonable recommendations. ‘ 

A Public Health Service staff report, dated April 8, 1957, and ed] 
entitled “Estimated Costs of Treatment Measures Equivalent to In- the 
creased Diversion of Lake Michigan Water for Sanitation Purposes op’ 
at Chicago” was submitted at the request of the Bureau of the Budget eff 
on April 29, 1957. The report was submitted to Roger W. Jones, but 
Assistant Director for Legislative Reference, Bureau of the Budget, tio 
by Marion B. Folsom, then Secretary of Health, Education, and nel 
Welfare. thi 

This is an extremely important memorandum, obviously all Mem- 01 


bers of Congress and all Members in the Senate are very anxious to po 
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do all they can to assist Chicago if it is necessary and if it is essen- 
tial to solve what is clearly a perplexing sanitation problem, but it 
seems to me that these alternative ways in which Chicago can solve 
it in the way that every other city in America can solve it should be. 
This staff report indicated that its information was based on limited 
data, that is the reason I state that should be included. On two of 
the four alternatives the Public Health Service declared that they 
were not in a position to estimate the effectiveness. 

And I think an additional study here would permit them to be in 
that position. The cost estimates are at variance with firm estimates 
made by the president of the Metropolitan Sanitary District of 
Chicago. 

In other words, it would be easier according to the head of the 
Metropolitan Sanitary District of Chicago, to solve its own problem 
and the Public Health Service indicated it would be, also the head 
of the sanitation district himself states that the cost of one of the 
alternatives to diversion “would not be beyond the ability of the 
sanitary district.” 

The Public Health Service concludes its staff study by declaring of 
another alternative— 
its use for reducing oxygen demand may be economically justified and found 
effective in meeting the unusual conditions at Chicago either alone or in com- 
bination with other approaches. 

If either of these conclusions should prove to be the case, they 
would, in my judgment, demolish any reason for consideration of 
diversion by Chicago. 

Mr. Davis. Thank you very much, Senator. Any questions from 
this side ? 

Mr. Kuuczynskt. Mr. Chairman, I would like to ask Senator Prox- 
mire this question. You have just made a statement if Chicago 
needs help that the House and the Senate would help them. This is 
one time that you could be of great help to the city of Chicago and 
vote for H.R. 1. 

In your statement your testimony is contrary to the report, the 
Senate report, Corps of Army Engineers. On page 7 of the report— 
do you have it there? 

enator Proxmire. No; I don’t have it here. 

Mr. Kiuczynsxt. It says with respect to lake levels the Corps of 
Engineers stated that the lowering of lake levels are from three- 
eighths to five-eighths of an inch that result from its 3-year diversion 
would tend to be beneficial in Jessening property damage to shore 
property during storms and high lake stages, but the-——— 

Senator Proxmire. I recognize that, and I think that is undoubt- 
edly correct. I accept every single statement by General Itschner in 
that letter. I think that it correct. Although it did contradict an 
opinion I had before. It is true that there will be some beneficial 
effect of lowering the level of Lake Michigan; I would concede that, 
but I think that this is greatly overbalanced by the cost and genera- 
tion of power and the cost in navigation which they also say perma- 
nent diversion is measurable, they ne precisely what it will be and 
this study would in no way assist them to come to a more accurate 
conclusion, provided any information they need for’navigation and 
power. 
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Mr. Mack. Would you yield? 

Mr. Kuvuczynsxt. Yes. 

Mr. Scuerer. Do I recollect correctly that the Army engineers said 
that a 1-year test, diversion for 1 year would furnish insufficient evi- 
dence to determine what the effect of permanent diversion would have 
on the lower lakes? 

Senator Proxmiee. I think, Mr. Scherer, that you are probably 
correct, although I don’t recollect such a statement. It would seem 
to me that a 1-year diversion with the kind of study which we are told 
is going to be made could in no way contribute to a better understand- 
ing of the effect on navigation or to the level of Lake Michigan be- 
cause they are not studying the level of Lake Michigan, all they are 
studying is the quality of water in the Illinois Waterway before and 
during the diversion. 

As I understand, this study is being set up so it will be a 3-year 
study: the first year would be a study of the conditions on the water- 
way before diversion, the second year would be a study during the 
additional diversion, and the third year would permit them to collate, 
develop, and complete their report. 

That is it. But only on the Illinois Waterway. I have seen no 
evidence that there is any intention to study the effects on the level 
of Lake Michigan and I would agree with you 100 percent, as a lay- 
man I can’t see that this could contribute anything to the under- 
standing of the consequences of permanent diversion on the Great 
Lakes. 

This is a 1-year diversion; it would be entirely different. 

Mr. Scuerer. Didn’t the Army engineers say it would take at least 
a 3-year experiment, 3-year diversion experiment to determine what 
a permanent effect would be on the lower lakes? 

enator Proxmire. I have seen that statement but, frankly, I have 
not seen that statement directly emanating from the Cotna of 
Engineers. 

r. Scuerer. That is, a 1-year experiment would not enable the 
Army Engineers to determine what effect a permanent diversion would 
have on the lower lakes insofar as navigation and the generation of 
hydroelectric power are concerned. 

Senator Proxmire. That would seem to make complete sense to me, 
Mr. Scherer. 

Mr. Epmonpson. Will the gentleman yield ? 

Mr. Scuerer. Yes. 

Mr. Epmonpson. Do you contend there would be a loss of power at 
the present time or a loss of power potential at some future time? 

Senator Proxmire. I contend that a permanent diversion of an addi- 
tional 1,000 cubic feet per second would result in a loss of power, and 
my authority is the Corps of Engineers. 

Mr. Epmonpson. You do not contend that the diversion of this 1 
year’s supply would in any way take away the present power- 
producing capacity, do you 

Senator Proxmire. It is my understanding that it might very well 
do so. They found that a 3-year temporary diversion would cost 
between. $405,000 and $900,000, something like that. 

It would be that costly to power. Presumably a 1-year diversion 
would be costly but in a lesser rate and I am not sure that they have 
said that it is acceptable to monetary valuation. 
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Mr. Epmonpson. It is my understanding that there isn’t the power- 
producing capacity now on the waterways to use the existing supply 
of water and will not be for some time. 

Senator Proxmire. It is my understanding that New York, which, 
of course, is most directly involved in this, disputes that, although 
I recognize that that contention has been made by proponents of the 
bill. 

Mr. Epmonpson. Thank you, Mr. Scherer. 

Mr. Davis. Any further questions? 

Senator Proxmire. I would like to add one more thing if I could, 
Mr. Davis. I have heard so much of an attack on Milwaukee for 
the quality of the affluent that we put into Lake Michigan that I had 
the head of our sanitation system in Milwaukee take directly from 
the pipe the affluent that goes in. I understand that some people 
drink this. I am not going to drink this this morning, but I would 
like to show it to the committee because, as you can see, in the first 
place it is transparent, there is no color to it. In the second place, 
this is sealed, but I can assure you there is no odor. It is stable, and 
we discharge that affluent within a couple of miles of where we take 
in our drinking water. We do it and there has not been any question 
whatsoever of a threat to the health of the people of Milwaukee. I 
say that because I think that the argument if it was not made by 
Congressman O’Brien or Yates but it is an argument that would be 
made overwhelmingly of the proponents of the bill, that Chicago 
can’t solve its problem without polluting Lake Michigan. I think 
all of the evidence I have seen from real public health authorities 
that this is supervision, it is appealing to people, because it is some- 
thing that people think of in a derogatory sense but there is no sub- 
stance to it at all. 

aap Davis. Any questions on this side? Any questions from any- 
bod 

Denstor Proxmire. Mr. Mumma said where do we get the water for 
the beer. I want to say I think we have the cleanest and clearest 
water in the world for our beer, Mr. Mumma, and I can assure you 
that it doesn’t come from anything like the same source. 

Mr. Wirnrow. I would like to thank the junior Senator for a very 
fine presentation and I am in full agreement. 

Senator Proxmire. I thank you very much. 

Mr. Davis. Thank you. 

The Chair recognizes our colleague Congressman Yates of Illinois. 


STATEMENT OF HON. SIDNEY R. YATES, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF ILLINOIS—Resumed 


Mr. Yarrs. Mr. Chairman, I have asked for this because I have to 
go to an appropriations hearing. With reference to some of the 
statements Senator Proxmire made I am moved to say that if the water 
that they use in the fine beer that Milwaukee makes is the finest in the 
world I am sure it does not come from the water in Milwaukee. I 
want to answer, too, one of the statements he made about their sug- 
oe that Chicago be required to empty its waste into the lake. 

is was specifically considered in the Supreme Court of the United 
States in the famous case to which he referred and it was specifically 
rejected by the Supreme Court. 
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With reference to the other points that the Senator from Wisconsin 
has made, first, the question of navigation is involved in this matter, 
Approximately 2 years ago the Illinois waterway dried up for lack of 
water and on petition to the Supreme Court of the United States 
an additional authority was given to the sanitary district to divert 
additional water from Lake Michigan as much as 8,000 cubic feet per 
second for a 6-week period. 

Now, with respect to the impact of this experiment, a few days ago 
I had occasion to write to the Secretary of Health, Education, and 
Welfare and ask him whether this experiment might not be beneficial 
to all the metropolitan communities in the country, as Mr. Blatnik well 
knows and I have heard him make speeches to this effect, the problem 
of water purification and waste disposal is one of the most important 
problems facing the urban community and the Nation at this time. 

I wrote to the Secretary on February 12 as follows: 

Hon. ARTHUR S. FLEMMING, 
Secretary, Department of Health, Education, and Welfare, 
Washington, D.C. 

Dear Mr. SECRETARY: I would appreciate your advising me whether the experi- 
ment suggested in the lake diversion bill of Congressman Thomas J. O’Brien, 
H.R. 1, will result in the accumulation of information and data which might 
prove of value to all urban communities in connection with their ever-increasing 
sanitation, waste disposal, and water purification problems. 

Inasmuch as the hearings are scheduled for Tuesday morning, February 17, 
I would appreciate as prompt and comprehensive a reply as is possible. 

I have a letter in reply to mine dated February 16, 1959, from Dr. 
Burney, the Surgeon General, in which he says: 

The Secretary has asked me to reply to your letter of February 12, 1959. 

The Illinois Waterway situation at Chicago affords an opportunity to develop, 
under controlled conditions, reliable information on the complex interrelation- 
ships involved in the disposal of large quantities of municipal wastes in limited 
quantities of flowing water. 

A growing number of communities, despite the fact that they may be provid- 
ing substantial sewage treatment, lack sufficient natural dilution water to as- 
similate effluents from treatment plants without nuisance and hazard to health, 

Information developed on the pollution control value of dilution waters on 
treated municipal and industrial wastes certainly would be of value to other 
urban communities having like problems and similar possibilities for solution. 

I think it is rather highhanded of the scm sg of this legisla- 
tion to suggest that our community should dump its waste into Lake 
Michigan, thereby polluting that water to a greater extent. We have 
this course that we have worked out over the years which has worked 
out admirably, we seek this experiment to determine whether or not 
additional diversion of water would actually be harmful. The re- 
at to date have indicated that the experiment will be of minimum 

arm to any of the interests that use the Great Lakes. 

For all of these reasons, Mr. Chairman, I respectfully submit that 
H.R. 1, filed by our colleague, Thomas O’Brien, should be approved 
by this committee. 

Thank you very much, Mr. Chairman. 

Mr. Davis. Any questions on the part of any member of the com- 
mittee ? 

Mr. Scuerer. I don’t want to belabor the subject, Mr. Yates, but 
the experiment, as I understand it has a twofold purpose: To see how 
it would help the sanitation system of Chicago, and second, to deter- 
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mine ont effect such diversion would have on the lake. Isn’t that 
right 

r. Yates. That is correct, to show what the benefits of the people 
of Chicago and Illinois would be and contrary what the injurious ef- 
fects are likely to be on the surrounding communities. 

Mr. Scuerer. Do we agree that a 1-year diversion would not help 
determine what effect a permanent diversion would have on the lower 
lakes? 

Mr. Yates. We do not agree on that, Mr. Scherer, I don’t know the 
answer to that. I assume that you will have witnesses more competent 
than I to reply to that. 

Mr. Scuerer. I have a recollection, and will ask the Army Engi- 
neers when they get here, that their position is that insofar as deter- 
mining what effect a permanent diversion will have on the navigation 
and the hydroelectric phases of the problem a 1-year test is not suf- 
ficient, that they must have at least a 3-year test. 

Mr. Yates. Mr. Scherer, it is my impression that the contrary is 
true. The form of the test has been set forth by the Department of 
Health, Education, and Welfare and is proposed to be conducted b 
that agency in conjunction with the Corps of Army Engineers. 
would assume that the Department of Health, Education, and Wel- 
fare could tell you about the advantages of the test and the Army 
Engineers in turn could tell you in turn as to whether or not the ex- 
periment for 1 year would have sufficient implication to determine its 
permanent effect. 

Mr. Scuerer. Well, the Department of Health, Education, and 
Welfare is only interested in what effect the diversion will have on 
the sanitation problem of the city of Chicago. 

Mr. Yates. It is interested to that primarily, as I read to you a few 
moments ago in its letter, it is interested, too, in learning as a result 
of this experiment what certain data and information which may be 
helpful in assisting all the metropolitan communities of the country in 
their waste disposal and water-purification problems. 

Mr. Scnerer. But the Department of Health, Education, and Wel- 
fare is not interested in what adverse effect such diversion would 
have on the navigation and hydroelectric phases of the problem. 

Mr. Yates. I would feel this would be within the province of the 
Corps of Army Engineers. 

r. Dootry. Will the gentleman yield? By way of clarification I 
would like to read this one paragraph from the Buffalo Chamber of 
Commerce, regarding the attitude expressed by the Corps of Engi- 
neers relative to the diversion of water for different periods. 

The effect of increased diversion on water levels and on hydroelectric power 
was dealt with at considerable length in a recent study by the U.S. Army Corps 
of Engineers. That study clearly illustrated the progressive annual effect that 
would result from increased withdrawal over a period of 15 years. It indicated 
that the effect would be so gradual that it would be relatively negligible at the 
end of the first 3 years. The full impact would not be realized until at least 15 
years had elapsed. Thus, it is evident that a 3-year study would be meaningless 


insofar as the effect of diversion upon waterborne commerce and hydroelectric 
power production is concerned. 


Mr. Yates. Mr. Dooley, I suggest that possibly the Corps of Engi- 
heers would come to a different conclusion than the Buffalo Chamber 
of Commerce. 
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Mr. Dootey. This is their conclusion. 

Mr. Yares. It is their conclusion from the Corps of Engineers’ 
statement. I for one come to a different conclusion and my impres- 
sion is based upon the actual study of the Corps of Engineers. 

This 15-year figure stays in my mind. It was my impression that 
the figure was devoted to the point that it would take 15 years to 
fully recover from the effects of a 3-year temporary effect of diver- 
sion from Chicago. It had no bearing on the question of permanent 
diversion. 

Mr. Dootry. I see your point. Yes. 

Mr. Davis. Any further questions? 

I think we should hear at this point from the Corps of Engineers, 

Mr. Yares. Mr. Chairman, thank you very much. May I have 
leave to supplement my statement ? 

Mr. Davis. Without objection, it is so ordered. 

Mr. Kiuczynsxt. Mr. Chairman, the corps will be here all next 
week. We have Mayor Daley from Chicago listed next, I would 
appreciate hearing from him. 

Mr. Davis. I think that is entirely proper. Mayor Daley, will you 
come around? We recognize that you have to get back to that big 
city of Chicago. We are glad to have you here this morning. 

Mr. Datey. Thank you very much, Mr. Chairman. 


STATEMENT OF HON. RICHARD J. DALEY, MAYOR OF THE CITY 
OF CHICAGO, ILL. 


Mr. Da.ey. Gentlemen of the committee, I wish to thank this com- 
mittee for providing our Chicago delegation the opportunity to pre- 
sent the urgent reasons why cman should approve TLR. No. 1 
authorizing the State of Illinois and the Metropolitan Sanitary Dis- 
trict of Greater Chicago, under the supervision and direction of the 
Secretary of the Army, to test on a 1-year basis the effect of increas- 
ing the diversion of water from L Michigan into the Illinois 
Waterway. 

As chief executive of the second largest city in the Nation, located 
in one of the major metropolitan areas of the country, I join with the 
sanitary district and the State of Illinois in supporting this bill 
which so vitally affects the health and welfare of the citizens of our 
city, county, and the metropolitan area. 

it is not necessary for us now to present the detailed facts in this 
case, as volumes of data have already been presented to the committee 
and the trustees of the sanitary district here today are presenting 
additional data. 


The fact is that the Congress of the United States, in its wisdom, has 


approved similar bills in 1954 and in 1956; the House of Representa- 
tives again in 1958. 

The need for increased diversion on that is more urgent than ever. 
I would like to point out the primary considerations which make its 
passage Imperative, 

Since the date of the Supreme Court decree in 1930, the population 


of Chicago and the Chicago area has continued to increase. With the 


increasing population has come, of pain 4 increasing areas of roofs 


and pavements, which have changed rainfall-runoff relationships on 


the watersheds of the Chicago and Calumet Rivers. 
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The city of Chicago is currently engaged in a $165 million sewer 
improvement program in which enormous underground conduits are 
being constructed to convey the surface runoff from the neighborhoods 
of the city to the canal and river system. 

These sewerage improvements are producing and will continue to 
produce increases in both the rate and annual volume of stormwater 
runoff into the canal and river system. 

Chicago, like most of the larger cities of America, depends upon 
combined sewers for the combined drainage of surface runoff and 
household and industrial waste. 

During periods of no surface runoff, all of the flow in the city’s 
sewer systems is delivered to intercepting sewers and treatment works 
of the Metropolitan Sanitary District of Greater Chicago. During 
storm periods, however, the excess, which is increased by 30 times or 
more, flows from the city’s sewers and enters directly into the canal 
and river system of the city. . 

In 1900, when the sanitary and ship canal was completed, the arith- 
metical sum of the capacities of Chicago’s stormwater outlets was 
10,000 cubic feet per second. 

Today it is 40,000 cubic feet per second, and by 1965 is expected 
to reach 55,000 cubic feet per second. 

Although, in recent years, it has required storms of unusual magni- 
tude to create an overload of the canal and river system, overload 
conditions will, in future years, occur under the impact of lesser storms 
and therefore at more frequent intervals, due to increasing hard sur- 
face areas which do not absorb water. 

Under the Supreme Court decree, the fixed annual total volume of 
diversion must include stormwater runoff. The high rates of flow 
during storm periods must be offset or compensated with below normal 
diversion rates in dry weather periods, in order to stay within the 
annual average limits of diversion established by the Supreme Court 
30 years ago. 

his creates the paradoxical situation that in dry weather when 
the diversion of water is most needed, it often is substantially below 
the 1,500 cubic feet per second, authorized by the Supreme Court— 
at present 20 percent—a figure which will increase unless relief is 
granted. 


These conditions create a difficult situation for navigation especially 
inthe Illinois Waterway below Chicago. 

From the time of the early explorers and missionaries, in what we 
now call Midwest America, men dreamed of an adequate waterway 
between the Great Lakes Basin and the Mississippi Valley. 

First, the Illinois and Michigan Canal; later, the Chicago Sanitary 
and Ship Canal: and now, the Illinois Waterway are the fruition of 
these dreams, 

These are contributions, to a large degree, by the people of Chicago 
iid of {ilinois to the building of America. 

The most recent report of “Waterborne Commerce of the United 


~ States” published by the Army Corps'of Engineers, states that the 


“ie of oe in 1957 had more than 75 million vessel traffic tons. 
he port of Chicago is now one of the largest and busiest ports in the 
Nation. 

The city of Chicago and the Chicago Regional Port District are now 
gaged in the most extensive port-development program in America, 
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which, in the very near future, will become not only a local, but a 
national asset, for waterborne transportation and for transfer of goods 
and cargo to other forms of transportation at the crossroads of 
America. 

With respect to navigation, the Corps of Engineers has stated that 
the effect upon lake levels of diverting an additional thousand cubie 
feet per second is so small that it is impractical to evaluate it in 
monetary terms. 

We would oppose any action that would adversely affect the great 
economic assets of the Great Lakes. We sincerely believe—on the basis 
of all the facts—that there will be no practical economic loss with the 
additional diversion of 1,000 cubic feet as proposed by the bill. 

The people who live in the region of the Great Lakes have been 
blessed with a great natural resource. In Chicago and Cook County 
the use of this precious water has been devoted primarily to the welfare 
of people—not for economic interests. Chicago has one of the finest 
water distribution systems in the world, serving not only the city 
but 58 suburbs at a cost identical to residents of the city. A few years 
ago we built the largest filtration plant in the world and we are now 
building another three times as large. 

All of Chicago and the suburbs will have filtered water. 

It was to protect the health of the people that more than half a bil- 
lion dollars have been invested in the Metdouelitan Sanitary District 
of Greater Chicago. 

The flow of the Chicago River was reversed so that our drinking 
water would not be polluted and so that our lakefront could become 
a magnificent recreational area. This has been called one of the engi- 
neering wonders of the world. 

Our lakefront has 28 miles of beaches—a recreational area used by 
millions of people from every walk of life. 

It can be truly said that the people of Chicago have willingly spent 
more than a billion dollars in utilizing this great natural resource for 
health, recreation, and commerce. 

The bill you are considering—H.R. 1—is a simple, direct bill. 
There are no grounds for misinterpretation. 

Its requirement of a study to be conducted of the effect of increas- 
ing the diversion of water from Lake Michigan into the Illinois 
Waterway for navigation and other purposes will allow only an addi- 
tional 1,000 cubic feet per second for a 12-month period. 

Objective studies would be conducted by two agencies of the Federal 
Government, eminently capable of such studies; namely, the Depart- 
— of Health, Education, and Welfare, and the Department of the 

rmy. 

The Congress, upon completion of this study, will receive a report 
and recommendation from the Secretary of the Army. The passage 
of H.R. 1 and the completion of the studies and recommendation 
required therein, will shed the calm light of truth upon any contro- 
versy. Then the Congress—and the Congress alone—will decide. 

The people of Chicago and the State of Illinois have faith and trust 
in the Congress of the United States. 

Mr. Davis. A very comprehensive statement, Mr. Mayor. Any 
questions on the part of any member of the committee? 

Mr. Kuvuczynsxt. Mr. Chairman, I want to compliment Mayor 
Daley for his wonderful statement. But Mayor Daley, the main op- 
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position to this legislation is the shipping interests on the Great Lakes 
such as the Lake Carriers’ Association. Don’t you agree with me that 
if we pass this legislation and diverted this extra 1,000 cubic feet per 
and and if it would harm the ——s interests or the shipping 
a ; then you would be opposed to the extra 1,000 cubic feet per 
secon 

Mr. Datey. We have said time and time again, Congressman, that 
the people of Chicago are not interested in hurting any other people 
in any other State or the shipping interests of the Great Lakes. If, 
as you say, the experiment proved it was harmful, I would not be 
here advocating the passage of such legislation. 

Mr. Kivuczynskt. I feel the same as you do, Mr. Mayor. We want 
to help the shipping industry. I have no further questions. 

Mr. Broomrtetp. Mr. Chairman ? 

Mr. Davis. Yes, sir. 

Mr. Broomrietp. I would like to ask Mayor Daley a question. I 
understand from your testimony and others who have been here this 
morning, that the Supreme Court some 30 years ago had put a restric- 
tion on the amount of diversion from the Great Lakes to the city of 
Chicago. What is the purpose behind this bill? Why don’t they go 
to ape Buipreme Court instead of trying to circumvent the Supreme 
Court 

Mr. Datry. I don’t think, Congressman Broomfield, we are trying 
to circumvent. I think there is adequate provision under our law to 
come to the Congress on questions that are before the Supreme Court 
on problems that the Supreme Court has grappled with and this study 
that we are asking, we feel it is within the province of this distin- 
guished Congress to conduct such a study, and I don’t think we are 
trying to circumvent in any way the Supreme Court but on the 
contrary appealing directly to the representatives of the people who 
within their wisdom authorized this study, can direct it be made and 
then forever we will shed light and truth on this question that is 
being debated. 

As we said a moment ago, I don’t know—I am very honest—whether 
this would harm or whether it would injure anyone; but I say to you 
in all sincerity, if this would create any undue burden to the lake 
carriers, any other city, I would not be here advocating it. 

Mr. Broomrretp. Mayor Daley, don’t you also believe that this study 
should also go into the effects it will have on the St. Lawrence seaway, 
in poner words, the cost of deepening the channels and things of that 
nature 

Mr. Datry. I should think it would be comprehensive. I would 
think that would be done by the Corps of Army Engineers as well as 
other governmental agencies. 

Mr. Davis. Mr. Scherer ? 

Mr. Scuerer. I understood you to say, Mr. Mayor, on two or three 
occasions that if this study should prove to be harmful to the shipping 
interests and the lower lake areas that you would be opposed to making 
the additional diversion permanent. 

Mr. Datry. I would think so; yes. 

Mr. Scurrer. In other words, is the 1-year diversion that is proposed 
in the O’Brien bill, is that sufficient to enable the Army Engineers to 
determine what permanent damage would be done if the diversion is 
made permanent. 
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Mr. Datry. Congressman, in all due respect I don’t feel I am quali- 
fied technically or expertly to answer that question. I think the one 
that would do that would be the Army Corps of Engineers, I would 
say this as a layman, we surely would be in a lot better position than 
we are today because we would have at least the benefit of 12 months 
of study and on that 12 months, as you asked the question, could we 
project or translate it into what it would mean in the future years? 

Mr. Scuerer. I think the 12-month study of the additional diver- 
sion would certainly help the city of Chicago with its problem and 
you have a very real problem, there is no question about that. 

Mr. Datey. With the expansion of our metropolitan area along 
with the city, as you know, comes the aggravated and increased prob- 
lem of handling this. 

Mr. Scuerer. The only question that is now in my mind and I 
think what this committee and the Congress must eventually deter- 
mine is whether the 1-year diversion would be sufficient for the Army 
engineers to determine what the damage would be if the diversion 
was made permanent. 

Mr. Dootry. Will the gentleman yield ? 

Mr. Scuerer. Yes, sir. 

Mr. Dootry. Mr. Mayor, I appreciate the testimony you have given. 
Mr. Spencer, the president of the Lakes Carriers Association, reports 
that a study of the Corps of Engineers indicates to him—this in his 
judgment, it is only theory—that the diversion of 1,000 cubic feet per 
second for a period of 1 year would reduce the tonnage of shipping 
on the Great Lakes by 1,500,000 tons, at a great cost to the Canadian 
and U.S. shipping interests. 

Do you agree with that ? 

Mr. Datery. I think again it is a conclusion, Congressman, that 
has been drawn by many people who can naturally draw what con- 
clusions you might from facts that would be unproven and I think 
the experiment we are trying to prove is to give the answer to what 
ne are saying as compiled by people who have not a selfish interest, 

would say, but a self-serving interest in the conclusion, and that we 
are trying to say on the contrary that this will do not any damage 
to the waterborne carriers and, therefore, we would like to have some 
study made. 

Mr. Dootry. Thank you. 

Mr. Broomrteip. Mayor Daley, I would like to ask you one further 
question. 

You are presently receiving a diversion right now. Has there 
ever been a study made of the present amount that you are receiving, 
what effects it would have on the Great Lakes ? 

Mr. Datey. Well, as you recall prior to the decision we were re- 
ceiving a diversion of approximately 8,500 cubic feet. 

Mr. Broomrterp. I recognize that, but now you are asking for an 
additional thousand. 

Mr. Datry. Well, the diversion we could say, answering it in the 
same way that much of this is answered and not to be evasive, during 
the high waters of 1951 and 1952, we were taking the diversion and 
millions of dollars of property damage was done along the lake, as 
recorded by the Congressman from Indiana, because of the high waters, 
when their diversion was taking place. 
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Mr. Broomrietp. My question was you have been receiving this since 
1930, approximately ? 

Mr. Datry. Thats’ right. 

Mr. Broomrietp. Has there ever been a study made of that amount 
of water taken from the Great Lakes ? 

Mr. Datey. Whether it would damage in any way ¢ 

Mr. Broomrte.p. That’s right. 

Mr. Datry. I couldn’t answer that; I think it would be the Corps 
of Engineers that could do that. 

Mr. McFauz. Mr. Chairman ? 

Mr. Davis. Yes, Mr. McFall. 

Mr. McFatu. Mr. Mayor, you refer in your testimony to the effect 
of the additional stormwater drainage on the amount of water which 

ou are permitted to divert under the terms of the 1930 decision. 
ould you discuss that again, sir, in a little more detail? That is the 
first time I have heard that. 

Mr. Datey. I would like to clarify that. 

You see our gages lower down in the canal, Rockport, as a matter 
of fact, and is, and this runoff takes place into the canal. Therefore, 
when the water is calculated the runoff from the different sections 
of Chicago it is not taken from the lake, it is calculated in this 150 
cubic feet per second and what we are trying to say is that when we 
need the water most in the dry periods we have the least because of 
the accumulation of this runoff which formerly went into farmland 
or into the ground; now because of the fact that it has been built 
up and we have streets and pavements it is running off into the canal. 

Mr. McFau. Let me ask you a series of questions, maybe I can 
clarify it for myself. In the decision of 1930 you were authorized 
how much diversion from the lake? How many cubic feet per second ? 

Mr. Fifteen hundred. 

Mr. McFauz. And then in that same decision that was made they 
said that the amount of storm drainage water from the city of Chicago 
that went into the canal would reduce that amount ? 

Mr. Datey. That’s right. 

Mr. McFatu. Is that correct? 

Mr. Datery. That’s right. 

Mr. McFaun. And as the years have gone by your city has built 
up with more paved areas so that you yourself put more water into 
the canal which reduces the amount you are privileged to withdraw 
from the lake so that actually, by this increase in this bill you would 
be getting less water than you were withdrawing back in 1930 because 
of the increase in storm waters. 

Mr. Datry. Yes, sir. The figures I don’t know exactly, but it is 
conceivable that there is considerable water. 

Mr. McFauu. Your problem is now that because of the increase in 
storm-water drainage which is approximately four times I gather 
from your direct statement that this reduces the amount of flow which 
you are privileged to take from the lake in dry seasons to the point 
of where you are actually in trouble. 

Mr. Datry. That is one of our problems, yes. 

Mr. McFauu. Thank you, sir. 

Mr. Mumma. Mr. Mayor, what is the distance between where this 
water from Lake Michigan comes in and this runoff occurs? 
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Mr. Datry. The distance? 

Mr. Mumma. Is it 2 or 3 miles down the canal? 

Mr. Datey. Considerably, approximately 36 miles. 

Mr. Mumma. Well, it seems to me they should not reduce the 
amount of water you take out of the lakes because you don’t do any 
good 36 miles down the river. 

Mr. Datey. Congressman, it is measured 36 miles down the water. 
way, that is where the diversion is measured. Do I understand you? 

Mr. Mumma. That seems to me mixed up. 

Mr. Datey. It has me at times. 

Mr. Mumma. It seems to me, to do you the good you wanted, it ought 
to come in practically the same place. I know it is impossible if 
it is 36 miles. 

Mr. Datry. That is an engineering problem again. 

Mr. Mumma. I am looking at it from that point of view. 

Mr. Datey. Thank you very much, Mr. Chairman. 

Mr. Davis. Thank you, Mr. Mayor. 

Mr. Wright, will you please leave a little early and go to the House 
and get permission for us to sit this afternoon ¢ 

Mr. Wricnr. It is a great pleasure, Mr. Chairman. 

Mr. Davis. We can’t possibly complete the hearing this morning 
but it has been suggested that we now hear from the metropolitan 
sanitary district of Greater Chicago and then that will conclude all 
of the witnesses who are in favor of the bill. So I would like to 
eall Mr. Frank Chesrow, the president of the sanitary district. 

Mr. Kluczynski, this is your president. 


STATEMENT OF FRANK CHESROW, PRESIDENT, METROPOLITAN 
SANITARY DISTRICT OF GREATER CHICAGO 


Mr. Cuesrow. Mr. Chairman, honorable members of this com- 
mittee, I would first like to introduce my colleagues, the trustees of 
the sanitary district here present: Trustee Casimir Griglik, Vincent 
Garrity, trustee of the sanitary district, J. G. Henneberger, and Wil- 
liam S. Nordburg, trustee of the sanitary district. 

In addition we have William A. Dundas, our general superintend- 
ent, Horace P. Ramey, our chief engineer, Lawrence G. Fenlon, prin- 
cipal assistant attorney, George A. Lane, our chief attorney, pod be 

r. Davis. Excuse me, will those visitors and representatives from 
the House please give us a little bit better order so we can hear the 
witness, We will appreciate it. 

Mr. Cuesrow. In addition to those officials of the sanitary district 
we have Mr. Preston Pedon of the Chicago Association of Commies 
and Industry and Mr. Abraham Feldman, president of the Chicago 
District Waterway Operators Association, and the representative of 
the Mississippi Waterways Association. They will be available to 
you for any questions you may wish to ask. 

Mr. Davis. Will they desire to make statements? 

Mr. Cuesrow. No, sir. 

Mr. Davis. They will be available for questions? 

Mr. Cuesrow. Yes, sir. 

Mr. Davis. All right, sir. 

Mr. Cuesrow. H.R. 1 was introduced in the House, in this session 
of the 86th Congress, by Congressman O’Brien of Illinois on January 
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7, 1959. Similar bills were likewise later introduced by other Mem- 
bers of Congress from Illinois, and are now pending before the House 
Committee on Public Works. 

The House Public Works Committee has held extensive hearings 
in the 82d Congress, H.R. 6100, Sheehan bill; 83d Congress, H.R. 
8300, Jonas bill; 84th Congress, H.R, 3210, O’Brien bill; and the 
sith Congress, O’Brien bill, H.R. 2 on legislation similar to H.R. 
1 and your committee has heretofore approved all of the aforesaid 
bills. 

The State of Illinois and the metropolitan sanitary district of 
Greater Chicago therefore has no desire to belabor this committee, 
at the current hearing on H.R. 1 or to extend these hearing sessions 
by now formally presenting all of the facts which support the posi- 
tion of the sponsors of H.R. 1. 

For the purpose of the record, however, we respectfully request that 
all of the testimony and exhibits heretofore submitted by proponents 
of the above bills, at all previous hearings of the respective House and 
Senate Committees in the 82d, 83d, 84th and 85th Congresses, be 
considered as being received by this House Committee on Public 
Works as to H.R. 1. 

The bill in its present form—H.R. 1—specifically limits the in- 
creased diversion to 1 year. The provisions of the instant bill follow 
the principles approved at the Senate hearing of its Subcommittee 
on Public Works of the 2d session of the 85th Congress on H.R. 2. 
They were then approved by the Bureau of the Budget, the Depart- 
ment of Health, Education, and Welfare, the Army Engineers, and 
the State Department. Canada stated it has no objection to a pro- 
posed 1-year temporary increase in diversion of 1,000 cubic feet per 
second, 

H.R. 1 specifically divides the 3-year proposed study period into the 
following four phases or periods. 

First phase: A 6-month period of study to develop study plans, et 
cetera. (No increased diversion.) 

Second phase: A 12-month period of the stream survey in the field 
toestablish existing conditions. (No increased diversion.) 

Third phase: A 12-month study under conditions of the increased 
diversion. (Annual average increase of 1,000-cubic-feet-per-second 
diversion for 1 year.) 

Fourth phase: Six months required to prepare the final report to 
the e- (Again no increased diversion. 

This bill—H.R. 1—authorizes the State of Illinois and the Metro- 
politan Sanitary District of Greater Chicago, under the supervision 
and direction of the Secretary of the Army, to temporarily withdraw 
from Lake Michigan at Chicago, for a period of 1 year, an additional 
amount of water of 1,000 cubic feet per second—over the presently 
authorized diversion of 1,500 cubic feet per second to enable the De- 
partment of Health, Education, and Welfare, in cooperation with 
the Secretary of the Army—acting through the Chief of Engineers— 
to study, over a 3-year period as above detailed, the effect. thereof in 
the Ere remnant in navigation conditions and other improvements 
along the Illinois Waterway resulting from such increased diversion 
and to report to the Congress the results of such studies and their 
recommendations before June 1, 1962. 
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The Illinois Waterway—a Federal navigable waterway—was 
opened for navigation March 1, 1933, and Colonel Sultan—Army 
district engineer, Chicago district—in his report on the matter, House 
Document No. 184, 73d Congress, 2d session, September 1933, stated 
that the 1,500 cubic feet per second of water diverted from Lake Mich- 
igan at Chicago authorized in the U.S. Supreme Court decree of April 
21, 1930, as “necessary for the —— of maintaining navigation in 
the Chicago River as a part of the Port of Chicago” and a 
authorized for navigation of the Illinois Waterway by the Rivers 
and Harbors Act of 1930—plus the Chicago treated sewage, was suf- 
ficient for the direct, or flotation needs of the Illinois Waterway, but 
that there was some doubt whether this would provide decent condi- 
tions for workers on or about the waterway. 

Colonel Sultan recommended, in his report, that after the treatment 
plants of the sanitary district were completed and in service, naviga- 
tion conditions should be observed for about 2 years. He said: 

Then and then only, can it be determined with reasonable certainty whether 
any additional diversion is necessary in order to provide decent and healthful 
living conditions for boat crews and river terminal operators. 

This test has never been made. It is the test contemplated in the 
similar legislation passed by the 83d Congress in 1954—H.R. 3300— 
and in the 84th Congress in 1956—H.R. 3210. Both measures were 
vetoed by the President. It was also the test provided in H.R. 2 of 
the 85th Congress—the O’Brien bill—which passed the House but 
failed to pass in the Senate in the closing days of the 85th Congress. 
It is the test now specifically provided in H.R. 1 with the actual diver- 
sion limited to 1,000 cubic feet per second for 1 year. 

The entire problem of testing would become a duty of the Army 
and the Public Health Service, who would have the responsibility, 
under H.R. 1, of reporting and making their recommendations thereon 
to Congress. 

The sanitary district engineers and those of the Illinois Division of 
Waterways will cooperate in every way possible in conducting the 
tests. 

As to the factual and legal aspects of diversion—— : 

Mr. Scnerer. Will the gentleman yield for a question at that point 
while he is discussing the Supreme Court decision. You said an ap- 
plication was filed to require Chicago to return the water to the lakes. 

at did the Supreme Court do with that application ? 

Mr. Cursrow. Thatis pending. 

Mr. Screrer. Let me ask you: Does the Supreme Court under the 
1930 decision have the right to authorize increased diversions upon 
application of the city of Chicago? Arse 

r. Crresrow. The Supreme Court did not so state. 


Mr. Fenton. The problems open for consideration under certain 


circumstances. However, the statement tells you what—— 


Mr. Mr. Chairman, will the gentleman identify him- 


self for the record 
Mr. Fenton. My name is Lawrence J. Fenlon. I am principal 

assistant attorney for the sanitary district. I was in both the 1930 

_ and in the recent cases before the Supreme Court of the United 
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The statement here goes on to tell you what happened to the action 
filed by the State of New York and the other States in May of 1957, 
and the application was denied by the Supreme Court with leave to 
renew the application if certain supplementary factual statements 
were presented by the other States and that also is covered in the 
statement and I think it will come out and it may save time if he is 
permitted to read the statement. ; 

I will be happy to answer at any time any of these questions rela- 
tive to that. 

Mr. Scuerer. I was just interested in his statement. He seemed 
to have gotten away from his discussion of the application and I was 
interested in knowing what happened to that application. You say it 
was denied. 

Mr. Fenvon. Yes, it was denied. 

Mr. Scuerer. I thought the witness said it was still pending in 
the Supreme Court ? 

Mr. Fenton. No, there is an amended application since been filed 
that is pending, that is what he meant, sir. ‘That will be covered also 
in the statement. 

Mr. Cuesrow. Both phases are covered in my statement. 

Mr. Scuenrer. Since the Supreme Court had the right to deny that 
application, my next question is does it have the right on application 
of the city of Chicago to increase the diversion at any time? 

Mr. Fenton. In my judgment the Supreme Court would not have 
any right to grant increase for sanitation purposes. It so stated. 
The Supreme Court has stated and we will also point out in briefs 
that have been filed as part of this statement, that Congress, and not 
the Supreme Court, has the control over the navigable waterway and 
the Illinois Waterway is a Federal navigable waterway. 

Mr. Scurrer. Has Chicago made application to increase the diver- 
sion in this case, in this 1930 case which I understand has been held 
open ? 

ir Fenton. May I say by way of explanation, the decree that was 

entered in 1930 was at a time when Chicago was drawing 8,500 cubic 
feet of water per second directly from Lake Michigan plus the rain- 
fall that was discussed before. That Supreme Court decree then 
provided for a gradual diminuation of the diversion from Lake Michi- 
gin based on the construction by the sanitary district of all of their 
various plans with the ultimate final reduction coming in December 
of me to 1,500 cubic feet per second which is the diversion that we » 
now have. 

The actual 1,500 started not in 1930, the Congressman I believe 
asked that question, and the impression was created that it came then. 
The 1,500 cubic feet per second of diversion came in 1938. 

During the war period the question came up as to whether or not 
the increase in diversion because of the coal needed for defense pur- 
4 and electrical energy, the State of Illinois made an application 

ta temporary increase in diversion in order to provide additional 
deetrical energy at Lockport in lieu of coal that was being used for 
defense purposes. That was denied. 

r.Scuerer. That was granted. 
r. Fenton. That was denied. And there is also a later action 
filed by the State of Illinois because the treatment plants had not been 


| 
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built due to the Second World War coming on to grant a temporary 

increase pending the final completion of all of the work. That was 

also denied on the ground that there was no danger to the health of 
below Chicago. othe 

r. Scuerer. May I interrupt there. My question is, While you 

int out that these applications were denied did the Supreme Court 

eny them on the basis that it had no authority to grant them or on the 

facts as presented ¢ 

Mr. Fenton. No, I think they denied them on the basis of the facts 

as presented. 
r. Scuerer. As presented ? 

Mr. Fenton. That is correct. 

Mr. Scuerer. And the Supreme Court has never said, then, as I 
understand it, that it doesn’t have the authority in a proper case to 
increase the amount of diversion ¢ 

Mr. Fenton. No; what the Supreme Court has consistently held in 
all of these lake level cases is that the supreme power over navigable 
waterways rests with the Congress and not with the Supreme Court. 
May I make one other statement ? 

Mr. Scuerer. I understand. 

Mr. Fenton. The decision that the Supreme Court made in 1930 
was prior to the completion of the Illinois Waterway. There was no 
Federal waterway when the decree of 1930 was handed down, and they 
said this is all that you can have unless the Congress decides to the 
contrary for navigation purposes. 

Mr. Scuerer. I understand. 

Mr. Kuuczynski. Will the gentleman yield ? 

Mr. Scuerer. May I ask him one more question? Do I understand, 
Mr. Fenlon, do I understand you to say that the Supreme Court has 
held that in a proper case it cannot increase the diversion ? 

Mr. Fenton. at is true. That is what the decision of 1930 was 
based on. They said that the Secretary of the Army who issued the 
ae we which diversions are taken had no right to grant a permit 

or sanitation purposes. 

Mr. Scuerer. ‘But under no circumstances, no set of facts, has the 
Supreme Court now said that it has authority to increase diversion? 

r. Fenton. No, I didn’t say that. As late as 1956 when there was 
a scarcity of water in the Illinois Waterway and the waterway had 
virtually dried up, the State of Illinois made an application for a 
temporary increase in diversion and the Court then granted an increase 
for navigation purposes up to 8,500 cubic feet per second and then 
extended that time and then, of course, in the meanwhile, rains came 
and the situation was removed again. 

May I also say that the same situation again happened this year in 
the Illinois Waterway and instead of applying to the Supreme Court 
because we couldn’t let more water in actually through the locks at 


the mouth of the river because they were being repaired—they are 
built and owned by the sanitary district—we couldn’t increase even 
though we applied to the Court for an increase to water they couldn’t, 
we couldn’t have operated the gates to give them any more through 
that source. But there was that meaning again for navigation 


purposes. 
Will the gentleman yield? 
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Mr. Scurrer. Yes, sir. 

Mr. Kiuczynsk1. I am happy that Mr. Fenlon clarified that and I 
am only sorry that the gentleman from Michigan, Mr. Broomfield, 
isnot here, because he had asked a witness, Mayor Daley, “Why don’t 
ou go to the Supreme Court?” Now, in the opinion of the Supreme 
Court they say that the Congress, it is up to Yongress for the inter- 


retation of diversion, is that right, Mr. Fenlon, and not the Supreme 
Court to interpret it? 

Mr. Fenton. The rule that the Congress has the paramount power 
over navigable waterways for navigation purposes and for other 

kindred purposes. 
_ Mr. Scuerer. As I understand the counsel’s explanation that in a 
| proper case the Supreme Court, upon application, can grant the city 
of Chicago relief. 

Mr. Kiuczynsxt. They denied it. They indicated to go to Con- 


| Mr. Scuerer. Well, maybe I am wrong. Am I wrong when I say 
that you have said that in a _ case the Supreme Court does have 
authority to grant the city of Chicago the right to divert additional 
waters 

Mr. Fenton. Not the city of Chicago, it is the State of Illinois 
that makes the diversion. 

Mr. Scuerer. Or the State. 

Mr. Fenton. What I said was that when a condition arose affecting 
navigation in the Illinois Waterway the State of Illinois applied to 
the Supreme Court and they were granted the relief by the Court 
there. 

Mr. Scuerer. All right, but you have also said that when it becomes 
amatter of relieving a sanitation condition in the city of Chicago the 
Supreme Court has said that it has no power whatsover to grant addi- 
tional diversion. 

Mr. Fenton. Well, I think what they said in susbtance was that 
this is a situation that has existed, these are the steps that you should 
take to correct this situation. You have been taking this water from 
lake Michigan, you have lowered the levels of the lake, and that 
should stop and you have carried it on at your peril, and the sanitary 
district spent a half billion dollars, the major said a half a million— 
he really meant a half a billion dollars—following that Supreme 
Court decree. Now, these Lake States have come in and asked that 
most of that $400 million that we did spend in reversing the flow of 
our sewers and taking the effluent out of our source of drinking supply 
they want that put back into the lake. The exhibit that Senator 
Proxmire gave you—— 

Mr. Scuerer. Thank you. 

Mr. Cursrow. Just a second, Mr. Chairman. The gentleman from 
/ Illinois said something I didn’t understand. He said there was a 

period of 72 days in which you are permitted to draw off a consider- 
ible amount of water more from Lake Michigan. 

Mr. Fenton. That is what I am talking about. The Supreme 
Court granted that. 

Mr. Cursrow. When was that ? 

Mr. Fenton. That was in 1957—it was in December of 1956 and 
January of 1957. 
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Mr. Cuesrow. And you drew that off for navigation purposes? 

Mr. Fenton. That is correct. 

Mr. Cxesrow. How much was it? 

Mr. Fenton. Well, they were allowed up to 8,500 but it was left to 
the Army to determine what amount would be needed to raise the 
level at Alton where the Illinois Waterway joins the Mississippi, 
That is where the trouble was, and we didn’t at any time withdraw 
the entire amount because it wasn’t necessary to suai the flotage 
of the 9-foot waterway that we have there, and then the rains came 
and nature took care of it and then, of course, the increased diversion | 
stopped and we reverted back to the 1,500 cubic feet per second, 

Mr. Cursrow. Thank you. 

Mr. Scuerer. Let me ask one more question. I don’t want to be- 
Jabor the point. | 

Mr. Davis. I would like for the witness to complete his statement 
as soon as he can. 

How much longer will you be? | 

Mr. Cursrow. Just a few minutes. se 

Mr. Davis. We will have to quit here in 15 minutes. ‘ohaal Ww 

Mr. Cursrow. As to the factual and legal aspects of diversion: We | _ of 
have no desire in this statement to impose upon this House committee of 
a lengthy dissertation on the question of lake diversion. Both the | _ lai 
proponents and the opponents have heretofore repeatedly presented th 
their views on this subject and a repetition here would be of no avail. | Hi 
A simple explanation of the problem is contained in our pamphlet | W. 
“Hi Neighbor”, submitted as appendix A. y 

There is one outstanding ner of recognized national standi als 
in the field of hydraulics and Great Lakes levels, whose professiona Co 
views are uniformly respected. He is Horace P. Ramey, chief engi- | of 
neer of the Metropolitan Sanitary District of Greater Chicago. A | Su 
half century of Mr. Ramey’s professional engineering activities have | Ho 
been devoted in this particular field. Ma 

Chief Engineer Ramey is therefore amply qualified to speak with y 
unquestioned authority on this subject of diversion. At previous hear- | wet 
ings of this House committee his noteworthy paper on “Great Lakes | _ the 
Levels and Their Changes” was submitted. For this study he was | leg: 
awarded the Octave Chanute Medal by the Western Society of En- | alle 
gineers. 12ed 

On June 20, 1957, Chief Engineer Ramey delivered another schol- A 
arly presentation on “Diversion of Water” before the Illinois section | Cou 
of the American Society of Civil Engineers. A copy is submitted as | and 
appendix B. The committee will undoubtedly find this address most | Lev 
helpful and informative in their consideraiton of the pending leg- | (Con 
islation. here 

Opponents to the various diverison bills heretofore considered have Tl 
repeatedly stressed that questions as to an increase in diversion or } mad 
otherwise, should be presented to the Supreme Court of the United | Sup 
States and not to the Congress. sue 

Contrary to this view the supporters of H.R. 1, and its predecessors, was 
have always insisted that Congress has plenary power over navigation | state 
and navigable waters. patec 

In support of this legal phase we are submitting appendix C. _ stitw 
This is a brief on this subject recently filed as amicus curiae in the! Th 
Supreme Court of the United States ss the Chicago Association of Grea: 
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Commerce and Industry. The legislative history of the Rivers and 
Harbors Act of 1930 as contained in pages 4 to 11 of the brief will, 
no doubt, also be of interest to the committee. 

As to opposition of the Lake States. It is recognized that the 


consistent opposition of the Lake States to an increase of water from 


Lake Michigan at Chicago, of any nature or for any purpose, whether 
temporary or permanent, has not diminished. 

In December 1957, the State of New York filed a motion in the 
Supreme Court of the United States, in the so-called Lake Level cases, 
asking for a modification of the decree of that Court of April 21, 1930, 
They sought, among other matters, to require the Metropolitan Sani- 
tary District of Greater Chicago to return to Lake Michigan the water 
taken therefrom as domestic pumpage, 

This was followed by an application of similar effect filed by the 
States of Wisconsin, Minnesota, Ohio, Pennsylvania, and Michigan, 
in which the State of New York also joined, ; 

Both actions attempted to require the Chicago area to dump its 
treated effluent into Lake Michigan, the same source 
which its drinking water is drawn, thereby threatening the pollution 
of the water suppl , instead of emptying such effluent into the canals 
of the sanitary district and thence into the Illinois Waterway. The 
latter procedure has been followed since 1900 and is as authorized by 
the Supreme Court’s decree of April 21, 1930, and by the Rivers and 
Harbors Act of July 3, 1930, for navigation purposes for the Flinois 
Waterway. 

The action instituted in the Supreme Court in December 1957 was 
also an apparent attempt to frustrate the proposed action by the 85th 
Congress with regard to the enactment of H.R. 2, as at the time 
of the above attempt by the Lake States to invoke action by the 
Supreme Court of the United States, H.R, 2 had been passed by the 
House of Representatives in the 1st session of the 85th Congress, 
May 22, 1957, and was then pending before the Senate subcommittee. 

he application of the Lake States and the motion of New York 
were in effect a rehash of their arguments presented previously at 
the congressional hearings on diversion. They were replete with 
legal errors, factual misstatements, and unsupported preposterous 
allegations which have unfortunately ofttimes heretofore character- 
wed their opposition. 

Among other matters considered in that action before the Supreme 
Court, initiated by the Lake States, were the constitutional provisions 
and the legal authorities—including the decisions in the various Lake 
Level cases—which we assumed demonstrated the exclusive right of the 
Congress to act in matters affecting navigable waters, such as those 
here involved pertaining toa Federal waterway. 

The consideration of this problem by the Supreme Court was again 
made necessary because the Lake States in their application to the 
me Court sought a presumptuous declaration that legislation 
sich as that proposed by H.R. 2 would be in effect a nullity. This 
Was an attempt to secure an unheard of type of relief, requesting a 
statement or determination from the Supreme Court that an antici- 
pated action of Congress within its proper sphere would be uncon- 
stitutional. 

The State of Illinois and the Metropolitan Sanitary District of 
Greater Chicago filed a joint brief in opposition to the action of the 
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Lake States and the Solicitor General, at the request of the Supreme 
Court, filed an amicus curiae brief. 

After a consideration of the briefs of all the parties, this flagrant 
attempt of the Lake States, seeking to enlist the aid of the Supreme 
Court, to interfere with the exercise of its constitutional functions 
was appropriately disposed of by a summary denial of the relief— 
with the right to renew their application if substantial facts were 
later presented—sought by New York and the other Lake States 
in the order of March 3, 1958, entered by the Supreme Court. This 
dismissal order, in our judgment, demonstrated the refusal by the 
Supreme Court to act in such a way as to interefere with the exclu- 
sive control by Congress over Federal waterways. 

Subsequent to the Supreme Court order of March 3, 1958, however, 
the Lake States again attempted to frustrate the action of Congress 
by anticipating the introduction of H.R. 1, now pending before the 
House Committee on Public Works. They filed, on November 3, 
1958, a so-called amended application. This document is essentially 
a rehash of the earlier documents summarily dismissed, on March 8, 
1958, by the Supreme Court of the United States. All of the allega- 
tions made in this new amended application and their supportin 
brief are answered by the joint brief of the State of Illinois aid 
the Metropolitan Sanitary District of Greater Chicago respectfully 
submitted herewith as appendix D for the information of the House 
committee. 

Relative to Canadian opposition: In hearings on previous legis- 
lation to increase diversion, the Department of State had indicated 
opposition by Canada to the proposed 3-year increase in diversion. 

owever, at the Senate Public Works Subcommittee hearing on 
H.R. 2, July 28, 29, and August 7, 1958—page 368—the State Depart- 
ment advised that Canada’s opposition had been withdrawn for the 
proposed 1-year increase of 1,000 cubic feet per second in diversion. 
This information was contained in the presentation of Congressman 
O’Brien’s statement read into the record just a few minutes ago. 

Reams of testimony have been heretofore presented and countless 
witnesses, pro and con, have previously appeared on the pending 
legislation, and on simlar legislation in preceding sessions of the 
Congress. 

Despite the voluminous supporting statements, of their respective 
views, and the heat snacaoten over the years between the advocates 
and those opposing this legislation, a calm analysis of the actual 
questions involved should demonstrate to unbiased observers that the 
issue is, in effect, fundamentally simple. And its solution by the 
same token, is likewise simple. 

The residents of Illinois have demonstrated their good faith and 
their basic reasonableness in the compromises which have been sug- 

sted from time to time and are now incorporated in H.R. 1. This 

ill would enable a scientific study to be made. It would be made 
by trained, impartial men. 

The repeated myth as to puffed up anticipated losses to navigation 
and by the power interests, if any diversion from Lake Michigan is 
authorized by the Congress, can by no stretch of imagination be 
applicable to the temporary 1-year increased diversion of 1,000 cubic 
feet per second authorized by HR. 3 
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On August 1, 1958, Major General Itschner, Chief of Engineers, 
transmitted to Senator 373-375, Senate subcom- 
mittee hearings on H.R. 2, July 28, 29, and August 7, 1958—the re- 
rt of the division engineer of the north central division at Chicago, 
evaluating the effects on lake levels and power of an increase of 1,000 
cubic feet per second at Chicago for a period of 1 year. A summary 
of this study estimated that the maximum resulting lowerings of 
Lakes Michigan-Huron to be one-fourth of an inch and that it was not 
ractical to evaluate the effects because of the small amount of the 
owering. As to estimated losses of dependable hydroelectrical 
capacity at the Niagara and St. Lawrence plants the study found 
that they were of such temporary nature aia small magnitude that 
replacement of the loss or substitution of the gain in capacity would 
not be justified. 

One point the State of Illinois and the Metropolitan Sanitary Dis- 
trict of Greater Chicago desires to emphatically make clear because 
of unsupported statements by opponents to the contrary. The addi- 
tional temporary diversion ar etaed in H.R. 1 is not sought as a sub- 
stitute for the proper treatment of sewage of Chicago’s metropolitan 
area. 

The sanitary district collects and treats to a very high degree, in 
three modern sewage treatment plants and several new smaller plants, 
more than a billion gallons of sewage daily. No other metropolitan 
area in the world has equal facilities or performs a comparable 
eficient operation. The American Society of Civil Engineers in 1955, 
selected our sewage treatment system as one of the seven wonders of 
American engineering. 

The people of Illinois therefore respectfully petition their neigh- 
bors of the other States, through the Congress, to aid them by adopt- 
ing H.R. 1 and thereby provide for the scientific procedure of tests 
and studies as proposed to be made by the Department of Health, 
Education, and Welfare, Public Health Service, and the Secretary 
of the Army. 

Thank you, gentlemen. 

Mr. Davis. Mr. Mack? 

Mr. Mack. Mr. Fenlon, I am interested in the Canadian attitude 
on the subject of diversion. There has been considerable testimony 
before the committee this year and last that diversion will do sub- 
stantial damage to the power and shipping interests of Canada. At 
the time that the Supreme Court ruled that 1,500 cubic feet could be 
diverted per second, were there any representations or arguments made 
by the Government of Canada that this was detrimental to Canada? 

ere they opposed to it ? 

Mr. Fenton. No, at no time has there ever been in the matters 

pending before the Supreme Court, has the Government taken the 
position that Canada had any right whatsoever to take a stand or had 
mee! rights as to the diversion of water at Chicago. 
_ The treaty of 1909, the Canadian Treaty, specifically exempted 
in our judgment, and the briefs have been submitted to this commit- 
tee before on that subject, specifically exempted Lake Michigan as a 
boundary water. No path of the rivers of Lake Michigan touches any 
Canadian border. 

Mr. Mack. Now, if water is diverted to the extent proposed on a 
permanent basis would the U.S. Government be liable, perhaps not 
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legally but morally and as a matter of good international relations 
to recompense Canada for any damage done to her power or shipping? 

Mr. Fenton. If you ask me the legal question I will answer it, 
Morally I think that will have to be up to the Government itself to 
answer. Legally in my opinion Canada has no legal right whatsoever 
and the opinion of the Attorney General is in the record substantial 
to that effect, that whatever loss that was involved there was de mini- 
mus, meaning insignificant, and they would not recover. Canada was 
greatly disturbed, of course, and tries to inject the diversion of water 
at Lake Michigan at Chicago comparable to the Frazer River and 
the Columbia River diversion, that they are trying to take instead of 
letting the Columbia and the Frazer River flow back into the United 
States they want to cut it off and send it off into the Pacific Ocean 
there, and I assume that is what the Con man has in mind. 

The Attorney General, in the Sa me that is in the record, in sub- 
stance says there is no comparison between the two. 

Mr. Mack. The Army engineers in their testimony last year, as I 
recall, said that the amount of power loss on the St. Lawrence and 
Niagara would be between $400,000 a year and $900,000, a major part 
of which would be loss to the Canadians. The question of whether 
we are morally obligated to recompense Canada for any damage done 
is something to be decided by Congress at a later date. 

Mr. Fenton. They might have also told you, Congressman, that the 
United States is not now using all of the available water at Niagara, 
that Canada is using it and developing it and we are not using it 
because we haven't built the plants to use it, so that while there is 
supposed to be theoretically an equal division of the waters at Niagara 
under the 1950 treaty between Canada and the United States, Canada 
is using the water. They are using, I think the Army engineers fig- 
ures—I don’t recall them offhand—but we were only using approxi- 
mately one-third of the water that was available to the United States 
and Canada is also using it. 

Incidentally, Canada is putting into Lake Superior 5,000 cubic feet 

r second of water that they also take again at Niagara and the 

Inited States does not participate in any of that diversion. 

Mr. Mack. Still the engineers have testified that the amount of 
damage to the power facilities in Canada, their loss of power, would 
amount to something in excess of $200,000 and $450,000 a year. Is it 
your opinion that Congress may have to consider whether this Govern- 
ment is morally bound to recompense Canada to the extent to $200,000 
or $450,000 or more per year for the amount of power the diversion 
takes away from Canada. 

Mr. Fenvon. I don’t think so. First of all certainly the power in- 
terests of Canada and New York, for that matter they are both in the 
same boat, are bound, they have taken action, whatever they have taken 
subsequently has been subsequent to the decree of 1930 which says 
you can’t have this much water, 1,700 roughly at that time for domestic 

umpage and 1,500 of direct diversion, and they took—the new plants, 
Lat are developed to a higher degree, eventually when they are 
uilt. 

Mr. Mack. Of course, the question of taking away power from New 
York concerns only our own country. When we take away power 
from Canada or damage their navigation we are injuring a foreign 
country and might as—— 
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Mr. Fenton. My answer back to the treaty of 1909 which says 
in our judgment that Lake Michigan is not a boundary water. 

Mr. Macon. Just one more question. In irae sar would our 
damaging the power potential of Canada by diversion establish a 

SAtent that would make it easier for the Canadians to divert water 
on the Columbia River, thereby wreaking considerable damage to the 
U.S. power production ? 

Mr. Fenton. I assume that was the objective of your questions to 
begin with, and I tried to answer them by anticipating that. There 
isa complete difference. First of all, because of the amount involved 
of the damage to the United States which would probably exceed by 
50 times the loss than Canada might inure by reason of 1,000 cubic 
feet per second for 1 year compared to what they would do to us in 
our Grand Coulee and the other irrigation projects and the hydro- 
dlectric projects that we have up there, and that is why Senator Neu- 
berger withdrew his objections last year when Canada informed him 
they had no objection to it. 

r. Mack. I realize that Canada has no objection to the 1-year 
diversion, but when we go into a permanent—— 

Mr. Fenton. That is only the matter we are here on, I assume. 

Mr. Mack. Of course, the eventual object of this bill is to obtain a 

anent diversion. 

Mr. Fenton. We do not agree with you on that, Congressman. 

Mr. Dootey. Will the Congressman yield ? 

Mr. Chairman, I would like to specifically request at this time that 
I be allowed to incorporate the resolution opposing diversion of water 
from the Great. Lakes watershed by the Lake Carriers Association. 

Mr. Davis. Without objection. 

(The resolution follows :) 


RESOLUTION OPPOSING DIVERSION OF WATER FROM THE GREAT LAKES WATERSHED 
BY THE LAKE CARRIERS ASSOCIATION 


Whereas the several States and Provinces bordering on the Great Lakes hold 
title to those waters under a high public trust to protect and preserve them for 
the benefit of all their citizens; and 

Whereas by the Boundary Waters Treaty of 1909, the United States and 
Canada have dedicated the waters of the Great Lakes to the primary purpose 
of commerce and navigation to be enjoyed by their citizens, subject only to cer- 
tain uses by riparian States and Provinces not inconsistent with such primary 
purpose ; and 

Whereas by the law common to the United States and Canada, any diversion 
of such waters by any riparian or other user constitutes a wrong against all 
other riparian owners; and 

Whereas any diversion of water from Lake Michigan lowers the natural level 
of that lake and Lakes Huron, Erie, Ontario, their connecting and tributary 
waters and the St. Lawrence River ; directly impairs the natural depth of rivers 
and harbors, nullifies improvements therein, reduces the carrying capacity of 
Canadian and the United States Great Lakes fleets and increases transportation 
costs, all to the detriment and injury of the people; and 

Whereas the waterborne commerce of the Great Lakes is indispensable to the 
growth and well-being of the United States and Canada; and 

Whereas any diversion in one country gives rise to dispute between the people 
of that country and the people of the other country, which should in the interests 
of their friendly relations be referred for investigation and recommendation as 
to solution to some tribunal in which the people of the two countries have equal 
voice: Now, therefore, be it 

Resolved, That the Dominion Marine Association and Lake Carriers’ Associa- 
tion, in joint meeting assembled at Ottawa, Ontario, Canada, this 19th day of 
January 1959, do hereby express their unalterable opposition to any diversion of 
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water from the Great Lakes watershed and urge that the Congress of the United 
States refrain from passing legislation authorizing any diversion of water from 
the Great Lakes; and be it further 

Resolved, That the two associations hereby urge that the United States and 
Canada refer to the International Joint Commission all questions concerning the 
diversion of water from the Great Lakes for full investigation and recommenda. 
tion as to solution to the end that all controversies may be laid at rest and the 
rights of the people of the Great Lakes watershed be preserved ; and be it further 

Resolved, That a copy of this resolution be furnished to the Chief Executive of 
the respective National Governments of the two countries and to each Governor or 
Prime Minister, as the case may be, of States and Provinces bordering on the 
Great Lakes and St. Lawrence River. 


Mr. Kuivczynsxi. I ask permission that Mrs. Church, Co 
woman from Illinois, be allowed to file her testimony following that 
of Mr. Daley. 

I also ask that all Members of Congress from Illinois may file their 
statements following Mrs. Church. 

Mr. Davis. Without objection, it is so ordered. 

Mr. Kuivczynsxi. Mr. Chairman, may I have permission that all] 
the trustees of the metropolitan district of Chicago file their statements 
following Mr. Chesrow. 

Mr. Davis. Without objection, that will be done. 

Mr. Kuvuczynsxi. Mr. Peden, of the Chicago Association of Com- 
merce and Industry, may his statement be filed following the state- 
ment of the trustees of the sanitary district ? 

Mr. Davis. That may be so done. 


STATEMENT OF HON. MAGUERITE Stitt CuurcH, A REPRESENTATIVE IN Con- 
GRESS FROM THE STATE OF ILLINOIS 


Mr. Chairman, I do appreciate this opportunity to testify in support of H.R. 1. 
As you know, this is the fifth time that I have joined with my colleagues from 
the Chicago area of the State of Illinois in pressing for enactment of legislation 
authorizing the testing of the effect of increased diversion of water from Lake 
Michigan into the Illinois Waterway. In the 82d Congress—and in each succeed- 
ing Congress—I have introduced a companion bill to that introduced by Mr. 
O’Brien, the dean of the Illinois delegation; and I have once more this year 
introduced such companion bill to H.R. 1. 

We who know full well the need of the State of Illinois for the proposed action 
are grateful to this committee for previous votes of approval in regard to this 
legislation. 

The need for this increased diversion has grown over these years during which 
we have sought enactment of the necessary legislation; and now, more than 
ever, we need prompt congressional action and prompt Presidential approval 
of H.R. 1. 

As I have done in the past, I would express the need for increased water diver- 
sion so as to protect the health and life of the growing population in the Chicago 
area and along the Dlinois Waterway. 

The authorized diversion from Lake Michigan into the Illinois Waterway is still 
limited by law to only 1,500 cubic feet of water per second—despite the fact 
that there has been a population increase of well over 1 million in the area since 
1933, when the existing limit was originally set. 

At the time that the 1,500 cubic feet limitation was set in 1933, it was stated 
in the report as follows. “It does not appear possible to arrive at a conclusive 
determination whether this flow will afford suitable sanitary conditions on the 
waterway after the sewage purification plants at Chicago have been completed 
and placed in operation.” 

Since 1950, the Sanitary District of Chicago has been providing complete 
treatment for substantially all of its sewage. However, that sanitary district 
testifies that there is serious pollution in the upper 50 to 60 miles of the 
Illinois Waterway and that there can be no marked improvement until more 
fresh water is available. 
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Competent authorities feel that the enactment of this legislation before us in 
this 86th Congress would be of great benefit to the people of Chicago and the 
State of Illinois in permitting an adequate study to be made of the effect of such 
jncreased diversion on both sanitation and navigation. 

Furthermore, although it has been alleged by adversaries of the program that 
Jake levels will be so materially reduced through such increased diversion as to 
affect and reduce hydroelectric power, the report sent by Major General Itschner, 
Chief of Engineers, U.S. Army, to the Secretary of the Army under date of Janu- 
ary 29, 1957, stated that a temporary increased diversion of water from Lake 
Michigan into the Illinois Waterway would have very little, if any, effect as re- 
gards navigation and power production in the Great Lakes area. This opinion 
was similarly expressed in an earlier report, dated June 14, 1955, of the Inter- 
national Ontario Board of Engineers of the International Joint Commission. 

I would point out, moreover, that this particular bill under discussion, H.R. 1, 
provides now only for a 1-year trial period for actual increased diversion of 1,000 
cubic feet per second in water diversion from Lake Michigan in place of the 3-year 
period of increased diversion proposed in previous legislation. 

I once again join with my colleagues from the Chicago area in hoping and ex- 
pecting that H.R. 1 will not only receive congressional approval, but Presiden- 
tial approval as well. I am, of course, hoping that as a first vital step, this 
wise committee once again will give its prompt approval to this legislation 
which—I repeat—is greatly needed to help solve the sanitation problems of a 
growing metropolitan area. 


STATEMENT OF Hon. WiLi1AM T. MurPHY, MEMBER OF CONGRESS FROM THE STATE 
OF ILLINOIS 


Mr. Chairman, as a cosponsor of H.R. 1, the lake diversion bill, I should like 
to make the following statement regarding the diversion of water from Lake 
Michigan by the Metropolitan Sanitary District of Chicago. 

It is very apparent that this question involves several issues which are definitely 
not pertinent to the purpose of the survey. The question has been before the 
Congress during several sessions, and as I view the purposes as set out in H.R. 1 
and the numerous arguments pro and con as to the effect of the diversion of an 
additional 1,000 cubic feet of water per second from the Great Lakes, which is 
primarily requested for the improvement of sanitation conditions and the elimi- 
nation of pollution from the Illinois Waterway, the engineers have stated, and 
itis the consensus, that the diversion of water for over a period of 3 years might 
have a tendency to lower the level of Lake Michigan to the extent of five-eighths 
ofan inch. This, I understand, is definitely theoretical and based on a prelimi- 
nary survey. 

H.R. 1 suggests and recommends a definite survey for a period of 3 years. The 
first 6 months of this survey will not require the diversion of any additional water 
from Lake Michigan; also, in the 12-month period immediately following there 
will be no increase in the authorized diversion. 

Ishould like to call attention to the great increase in the population in the met- 
ropolitan area of the city of Chicago which, naturally, requires that additional 
sewage be passed through the treatment plants in order to remove pollution. This 
eannot be done without additional water. 

The numerous objectors to this survey have only the fear as to what might 
happen if the diversion actually occurred and should prove to affect the level of 
the Great Lakes. This, however, is not contemplated, and I see no reason, as a 
matter of public safety and public health, that the immense population living 
along the Illinois Waterway should not be given the benefit of this survey and 
the benefits to be derived therefrom. 

Representing the Third Congressional District of Illinois in the city of Chicago, 
and having been affiliated for a number of years in an official capacity with the 
tity of Chicago, I know whereof I speak and know how my district has increased 
in population with the building of many new residential and commercial areas 
inorder to keep abreast of the changing times. 

I firmly hope that this survey will be permitted and prove that the additional 
diversion of water will in no way affect our neighbors from adjacent States. 

I further believe that this is predominantly one of the most necessary surveys, 
from the point of public health, that is presently before the Congress, and it 
should not be considered, as some of the opponents of the bill infer, a matter of 
personal convenience to the electric power generating stations on the waterway. 
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STATEMENT OF PRESTON E. PEDEN ON BEHALF OF THE CHICAGO ASSOCIATION 
OF COMMERCE AND INDUSTRY 


Mr. Chairman, members of the committee, my name is Preston BE. Peden. | 
appear here today on behalf of the Chicago Association of Commerce and Indus- 
try, an association organized in 1904, representing Chicago business and profes- 
sional interests, now composed of over 6,500 member companies and firms, with 
an active operating membership of individuals representing such companies total- 
ing over 10,000. We are the chamber of commerce of the Chicago metropolitan 


area. 

Our interest in this lake diversion matter goes back as far as the date of the 
organization of our association. Any association operating as a chamber of 
commerce immediately recognizes the importance of a clean stream in a Federaj 
navigable waterway serving its area and the importance of an adequate sewage 
System and sanitary condition for the people of the community. We have worked 
in support of this legislation since its inception in the Congress. 

The Chicago Association of Commerce and Industry strongly advocates the 
passage of H.R. 1 and endorses the statement and testimony of the Metropolitan 
Sanitary District of Greater Chicago as presented to the committee at this hear- 
ing. We concur wih the sanitary district in their support of the procedure of 
tests, studies, and reports recommended by the Department of Health, Eduea- 
tion, and Welfare as set forth in a memorandum dated May 14, 1958, from the 
Department to Congressman Thomas J. O’Brien, the author of H.R. 2 in the 
85th Congress, and as are now specifically embodied in H.R. 1. 

We concur in the recommendations of such memorandum in the belief that they 
satisfy the objections of the President as heretofore expressed in veto m 
of similar bills, inasmuch as the memorandum had the approval of the Bureau 
of the Budget. The present bill, H.R. 1, as you know, provides for a 3-year study, 
but, unlike the previous bills, limits the actual diversion to 1 year. This limita- 
tion should certainly soften the opposition of the Lake States and seemingly will 
avoid any objection by Canada to the study. 

Basically, despite all the legal aspects, the matter of diverting additional Lake 
Michigan water into the Illinois Waterway resolves itself into a question of policy 
which only the U.S. Congress can determine. In determining such policy, Con- 
gress must consider the interests of navigation on the waterway as well as the 
needs of sanitation. 

The U.S. Army Engineers have repeatedly stated that proper navigation 
requires the addition of an adequate amount of fresh water to dilute the sani- 
tary effluent in order to create a clean stream. This is important to the actual 
operation of waterborne carriers and of vital concern to the crews thereon. 
These navigational needs have been and will be discussed at length by other 
witnesses in this hearing. For that reason, I wish to emphasize certain sani- 
tary aspects of the problem which also directly affect navigation. 

The people of Illinois, and particularly those of the Chicago metropolitan area, 
are seriously concerned with the sanitary condition of the Illinois Waterway. 
The streams constituting the waterway run through an area of 7 million or more 
people, 64% million of whom are in the six-county Chicago metropolitan area 
and 4.6 million of whom actually are using the facilities of the sanitary district. 

Presently these streams are fouled and, needless to say, when such conditions 
exist in areas of such dense population and industry, they become vital to 
our health and welfare. 

Consider, therefore, this plea today to be that of a vast metropolitan area 
of some 7 million people, respectfully requesting sufficent diversion to help 
clean waters affecting its health and welfare—waters which are now so fouled 
that they will not support fish life. The fresh water and dissolved oxygen 
required can only be provided by additional diversion of Lake Michigan water 
into the Illinois Waterway. 

We are fast reaching the time when some 10 million people will be living 
in this area. There will be an increase in the industrial output and resulting 
waste from industry. The bill before you will give our dilemma the attention 
that it rightly deserves, by permitting the Corps of Engineers and the U.S. 
Department of Health to study the effects of diversion over a 3-year period. 

The Metropolitan Sanitary District of Greater Chicago, as you know, has 
been cited as one of the seven engineering wonders of America. It serves 
some 4,600,000 (1955 estimate) people and some 125,000 industrial and busi- 
ness firms, covering some 900 square miles of area, including the city of Chi- 
cago and 115 suburbs. 
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It handles the sewage of some 4,600,000 humans and the industrial wastes 
equivalent to over 3% million persons, making a total waste equivalent to well 
over 8 million persons. Today the sanitary district is able to purify this sewage 
to the extent of 90 percent, meaning that some 10 percent of microscopic waste 
which cannot be treated or purified to any greater extent is left in the effluent 
that is put into the Chicago River and the Illinois Waterway. 

As previously pointed out, the sanitary district is recognized as having the 
finest treatment plants in the world, and yet even the finest cannot filter out 
some 10 percent of this waste. This, therefore, means that the equivalent of 
the untreated waste of some more than 800,000 people per day is dumped into 
the Chicago River and the Illinois Waterway. 

In addition, this does not take into account the storm floods and other 
refuse which finds its way into the river and waterway in an untreated and 
raw stage. To better appreciate this figure of 800,000 people or more, let us 
consider the fact that St. Louis, based on the 1950 census, had a population 
ef some 857,000 people, Milwaukee some 638,000, and Washington, D.C., some 
$02,000. 

Within 5 years, it is estimated the population of the Chicago metropolitan 
aréa will increase over 500,000 persons, and this with the corresponding in- 
dustrial expansion will mean that within 5 years the equivalent of the un- 
treated waste of some 1 million people will be dumped into the Chicago River 
and the Illinois Waterway. 

We are here to try to alleviate it by experimenting for 3 years with diversion 
of some 1,000 extra cubic feet of water per second from Lake Michigan to 
help cleanse what is now an unclean waterway in a great metropolitan 
area. 

The people of the Metropolitan Sanitary District of Greater Chicago have 
now spent some $420 million on sewage disposal. The expenditure was made 
in order to comply, initially, with the decree of the U.S. Supreme Court of 
April 21, 1930, reducing diversion to 1,500 cubic feet per second in addition 
to domestic pumpage, on and after December 31, 1938, the date the treatment 
works were scheduled for completion. 

The Court’s decree related only to the port of Chicago, and Congress, some 
$8 months after the Court’s decree, passed the River and Harbor Act of 
July 3, 1930, creating and federalizing the Illinois Waterway. In creating 
this Federal navigation project, the Congress acted to provide waters to be 
used in the navigation thereof. By the same River and Harbor Act Con- 
gress provided that the water authorized by the Court for the port of Chi- 
cago “is hereby authorized to be used for the navigation of said water- 
way.” 

Such water included domestic pumpage, than about 1,700 cubic feet per sec- 
ond, as well as the direct diversion. Because the sufficiency of the authoriza- 
tion was questioned, however, the act called for a review of the question “to 
the end that Congress may take such action as it may deem advisable.” 

It is clear now that the water which Congress authorized for the waterway 
in the 1930 act is insufficient to provide for the direct and indirect needs of 
navigation, and inadequate to provide heathful and sanitary conditions in the 
Chicago metropolitan area. 

We are, therefore, again calling on Congress to meet this pressing need. 
There can be no question of the power of Congress to authorize the 1,000 cubic 
feet per second increase under H.R. 1. This position is fully covered in the 
amicus curiae brief of the Chicago Association of Commerce and Industry in 
the Supreme Court in connection with the lake States current attempt to force 
the sanitary district, after spending millions of dollars in reliance on the Court’s 
decree and on the Rivers and Harbors Act of 1930, to return the domestic pump- 
age to Lake Michigan. Because opposition interests are continually questioning 
the power of Congress over diversion for this navigable waterway, I ask that a 
portion of the Association’s amicus curiae brief be made a part of the record 
in the appendix (pp. 12, 13, 14, and part of p. 15). 

The tremendous expenditures that have been made should prove that the 
people of this area have done their best to work this problem out. We are only 
asking for the help that nature and you, our Congress, can give. The Chicago 
metropolitan area desperately needs the passage of H.R. 1 and urges this com- 
mittee to report this bill out favorably. 


Mr. Davis. I think the committee has a pretty good idea of this 
question. 


1ey 
all 
dy, | 
ita- 
vill | 
ike 
icy 
on- 
the 
ion 
ni- 
ual 
on. 
her 
ni- 
ea, 
ay. 
ore 
rea 
ict. 
ons ‘ 
to 
rea 
elp 
led | 
gen 
ter 
ing 
ion 
8. | 
od. 
has | 
ves 
usi- 


38 LAKE MICHIGAN WATER DIVERSION 


Mr. Scherer has a question. team 

~ Mr. Scuerer. May I ask you a hypothetical question in order to 
clear up in my own mind the power of the Supreme Court to grant 
additional diversions to the Chicago and Lllinois area. Let us as- 
sume in this hypothetical question, counsel, that you have an epidemic 
in Chicago develop of major proportions, a serious epidemic due to 
failure of your sanitary or sewer facilities. Would the Supreme 
Court, under those conditions, have authority to grant additional 
diversions to relieve that situation ? 

_ Mr. Fenwon. I don’t suppose there would be any question about 


that. 
Mr. Scuerer. They would? 
Mr. Fenton. From a humanitarian viewpoint they probably would 


take action. 

Mr. Scuerer. That is all. I ask unanimous consent to file a state- 
ment of my colleague, Congressman William E. Minshall, in opposi- 
tion to the H.R. 1. 

Mr. Davis. Without objection, it will be so ordered. 

(The statement follows :) 

HovusE OF REPRESENTATIVES, 
Washington, D.C., February 17, 1959. 
Hon. Joun A. BLATNIK, 
Chairman, Subcommittee on Rivers and Harbors, House Committee on Publio 
Works, New House Office Building, Washington, D.C. 

Dear Mr. CHAIMAN: Once again I wish to go on record in opposition to H.R. 1, 
the bill to authorize increased diversion of water from Lake Michigan into the 
Illinois Waterway. 

A downward cycle in water level now is underway in the Great Lakes. Any 
further diversion of water from Lake Michigan would unfavorably affect all 
of the Great Lakes. Ohio industry would suffer should more water be taken 
away when lake waters are low. Passage of ships through the Great Lakes 
channels also would be damaged. 

I regret that I am unable to appear in person to testify, and respectfully ask 
that this letter be made a part of the printed hearings. 

Sincerely yours, 
FE. MINSHALL, 
Member of Congress. 


Mr. Fenton. Mr. Chairman, may I ask the statement from the at- 
torney general of Illinois, I believe has been submitted here also for 
the record, General Castle 

Mr. Davis. It has not been submitted. 

Mr. Fenton. If not, I assume it may be submitted. 

Mr. Kiuczynsxi. I ask permission, Mr. Chairman, to put in that 
statement. 

Mr. Davis. That may be done. 

(The statement follows :) 

Curcaeo, February 10, 1959. 
Hon. A. BUCKLEY, 
Chairman, House Committee on Public Works, 
New House Office Building, Washington, D.C. 

Deak CHAIRMAN BuckKLey: The State of Illinois supports and joins with the 
statement of the Metropolitan Sanitary District of Greater Chicago being pre 
sented to the House Committee on Public Works, in urging adoption of H.R. 1 
(O’Brien bill), at the public hearing to be held by your Committee on Public 
Works on Tuesday, February 17, 1959. 

H.R. 1 provides for a 3-year study by the Department of Health, Education, 
and Welfare, in cooperation with the Secretary of the Army (acting through 
the Chief of Engineers), with an actual increase of diversion from Lake Michi- 
gan of only 1,000 cubic feet per second for a period of 1 year, and a report 
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thereon to the Congress, so as to determine the improvement in navigation con- 
ditions and other improvements along the Illinois Waterway, resulting from 
such increased diversion. 

At the Senate hearing of the Subcommittee on Public Works of the 2d session 
of the 85th Congress, on July 28 and 29, 1958, on H.R. 2 and S. 1123, representa- 
tives of the Bureau of the Budget, the Department of Health, Education, and 
Welfare, the Army engineers, and the State Department approved the principles 
now embodied in H.R. 1. Canada advised it had no objections to the proposed 
1-year increase in diversion of 1,000 cubic feet per second and the 3-year study 
now proposed. 

In view of the fact that H.R. 1 (86th Cong.) is a drastically modified version 
of H.R. 3300 (88d Cong.), H.R. 3210 (84th Cong.), and H.R. 2 (85th Cong.) and 
is designed to meet all reasonable objections that have heretofore consistently 
been presented by the opponents, the State of Illinois sincerely hopes our 
neighbors will now join in urging adoption of H.R. 1 by your committee, by 
the House and Senate, and receive approval of the President so that the study 
provided in H.R. 1 may promptly proceed. 

Respectfully submitted. 

LATHAM CASTLE, 
Attornel General of the State of Illinois. 

Mr. Davis. There will be no action taken by the committee this 
afternoon. 

We hear the opponents at 2 o’clock. Mr. Blatnik will be in the 
chair, but there has been an agreement about a continuation of the 
hearing by all the parties, but the opponents will be heard this after- 
noon, and, of course, the Corps of Engineers. 

So the committee stands in recess until 2 o’clock this afternoon. 

(Thereupon, at 12 noon the committee was recessed, to reconvene at 
2 p.m. this same date.) 


AFTERNOON SESSION 


Mr. Biatrnix. The House Committee on Public Works will come to 
order resuming public hearings on H.R. 1 by Mr. O’Brien of Tlinois 
and several identical and related bills pertaining to the diversion of 
water from Lake Michigan to the Illinois Waterway for navigation 
and for other purposes. 

This morning we completed, we believe and we hope, all of the 
witnesses for the proponents with the exception of one witness, Mr. 
Kluezynski, that you had from the lower Mississippi Valley. : 

Would you give his name and title, please ? 

Mr. Kiuczynsxt. Mr. Feldman, please. Give the reporter your 
name. 

Mr. Biarnix. Give your full name and title. We understand you 
have a short statement to present and any additional views or exhibits 
which you have to submit in writing will be incorporated in the record 
at this point. 


STATEMENT OF ABRAHAM FELDMAN, PRESIDENT, CHICAGO 
DISTRICT WATERWAYS ASSOCIATION 


Mr. Ferpman. Mr. Chairman, ladies and gentlemen, my name is 
Abraham Feldman, I am president of the Chicago District Waterways 
Association, a member of the Mississippi, Valley Association, a member 
of the Upper Mississippi Waterways Association; of Lake River 
Terminals, and, of Ocean River Terminals. Sordi : 
Mr. Doortey. Mr. Chairman, would you ask the witness to speak 
a little louder, I can’t quite get it. | 
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Mr. Fevpman. I am also an attorney at law of Illinois. I was the 
attorney for the State of Illinois and prepared the motion before the 
Supreme Court of the United States with reference to the temporary 
diversion in the year of 1956 and 1957. This motion was for the pur- 
poses of increasing diversion from Lake Michigan into the Illinois 
Waterway for the reason that there was a very great emergency on 
the Mississippi River system. 

The water at the Alton lock had fallen to a level so low that none 
of the boats could navigate on the Mississippi River system. I visited 
the Attorney General and in some cases the Governors of the Lake 
States at the time right after we filed the motion for the relief and 
the emergency was pointed out and the States all concurred with us 
and filed answers and the supreme courts, only with the exception 
of the State of Wisconsin, agreeing to the temporary diversion and to 
the relief for the shipping on the Micsiatinin’ River system and also the 
IJlinois Waterway. 

We had another emergency this late fall when the Mississippi 
River system and the Illinois River was falling because of drought 
conditions and we had a meeting with the members of the district 
and the attorney general of Illinois, and then due to the fact that 
the lock at the Chicago River was closed for repairs the emergency 
diversion that we did get was the drawing of water ahead as against 
the annual average diversion that is granted by the Supreme Court 
of the United States so that during the month of January we did get 
relief on the Illinois River and the Mississippi River at Alton due to 
this budget ahead of water and during the months of April, May, 
June, and July, the water that we will have from Lake Michigan 
will be lower—the amount of water—and therefore, the annual aver- 
age of 1,500 cubic feet per second will be maintained. 

Now, our organizations, the one which I am president of and also 
the other organizations have members in them that operate on the 
rivers and also on the Great Lakes and we are vitally interested in 
both an operation on the rivers which will be of great benefit to the 
community and the Middle West and to our companies and we are 
also interested in the best operation on the Great Lakes and we would 
not be for anything that would harm either waterway system one 
iota because we could not have a good inland waterway system and 
not be able to interchange and go on the Great Lakes and we would 
not want to have the Great Lakes very good and then lose the good 
effect of an inland waterway system. 

The Chicago land area is right in the middle. We have 8,000 miles 
of wonderful shoreland along the lakes and some of the best States in 
the Union, and Provinces of Canada. And we have 28,000 miles of 
rivers also going through or bordering on States that are some of the 
best, as great as many nations in the world, and we think that this 
study will determine whether or not it would be of great detriment to 
the lakes to have diversion and benefit to the rivers or there would be 
no harm to the lakes so that we could figure on temporary diversion 
if the study so proves out that whenever an emergency arises we 
could have the temporary diversion that is necessary. 

We have had diversion from Lake Michigan since 1900 down to 
1930 to the maximum that the river channels will take, then from 1930 
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due to the Supreme Court decree until 1938 we had diversion that 
was progressively reduced to 1,500 cubic feet. 

Now, it averages out about 6,000 to 7,000 cubic feet per second for 
the whole 50 years and if there had been any lowering of the lake 
levels it surely would have shown up by this time. 

There have been statements and also papers filed before this com- 
mittee with reference to the loss and cargo and tonnage and also 
kilowatt-hours due to the fact that the water had been diverted and 
the productivity has been lessened but in my study preparatory to 
filing the motion before the Supreme Court in 1956 I was getting 

repared to defend as against that, I could not find any actual evi- 
oc. anywhere that due to diversion there had been any actual lower- 
ing of lake levels or that there had been any loss in the production 
of electricity. I did find that the commerce on the Great Lakes had 

own to tremendous proportions as compared to before the First 
World War. I found that the boats had been increased in size and 
that in the past 2 years the boats for the navigation on the Great 
Lakes have been made larger than most ocean vessels and surely 
the builders don’t worry about the diversion. 

Also, since the channel was opened in 1933 we began commerce at 
zero on the Illinois Waterway and now we have a waterway that car- 
ries an annual tonnage of about 24 million tons. By the rate of in- 
crease that we have had in the past several years we should surpass 
the tonnage that is carried through the Panama Canal which is 42 
million tons annually. Now, that waterway and the Mississippi River 
system is of great value to the Middle West and to the Nation and 
a study should be made by means of this House bill No. 1 as to how 
much diversion, if any, we should have at Chicago from time to time 
or whenever it is necessary for the best use of the waterway. 

Thank you. 

Mr. Buarnix. Thank you, Mr. Feldman. 

No questions ? 

(No response.) 

Mr. Buarnix. We will now proceed with the spokesmen for the 


opposition. 

We have had a little conference and we shall try to accommodate 
those few witnesses who have brief oral remarks to make, with the 
submission of any written statement they should have for the record. 

We will try to accommodate them in the next few minutes. We first 
have Mrs. Lois Forer, deputy attorney general for the State of 
Pennsylvania. Mrs. Forer, we welcome you and appreciate your wait- 
ing patiently all morning. 

e have quite a few more witnesses than we anticipated. 


STATEMENT OF MRS. LOIS FORER, DEPUTY ATTORNEY GENERAL 
FOR THE STATE OF PENNSYLVANIA 


Mrs. Forer. Thank you, Mr. Blatnik. I appreciate your courtesy 


~ in letting me speak now. T think it is important in letting this com- 


mittee know that Pennsylvania is opposed to H.R. 1. The Supreme 
Court of the United States has stated that water is a treasure of life 
to be carefully guarded and Pennsylvania agrees that water is one 
of our greatest resources; this bill is another proposal to take part 
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of the treasure of the Great Lakes States and bestow it on the metro- 
politan sanitary district of Chicago. The proponents of this bill say 
this is a small amount of water, perhaps just a little diamond. The 
total diversion of 2,500 cubic feet per second which Chicago seeks is 
not small. It is more than the entire flow of the Delaware River. The 
Delaware River service basin produces approximately 20 percent of 
the national wealth of our economy. By the construction of dams 
and adequate filtration and sewage disposal plants this very populous 
region of the Delaware Valley is able to utilize this river and find 
its resources adequate. These improvements have been built at the 
expense of the States and municipalities affected. 

n contrast to this, the metropolitan sanitary district has not made 
all of the necessary improvements in connection with its water system. 
It has not even fully complied with the mandate of the U.S. Supreme 
Court. The U.S. Restate Court has already determined the per- 
missible limits of diversion and in connection with this I should like 
to clarify some of the statements and questions this morning. The 
decree of the U.S. Supreme Court is an open end decree permitting 
any of the affected parties to return to the court at any time. The 
Court has assumed plenary jurisdiction over this pronienn and has 
never in any way limited its jurisdiction. As Mr, Feldman pointed 
out when he came to Pennsylvania during that time requesting our 
consent to an additional diversion, I was happy to give it on behalf 
of Pennsylvania because there was an overriding emergency. 

Pennsylvania has not been shown that there is such a necessity now. 
I should also like to point out that there is no question at this time 
of the power of Congress over navigation—the purpose of H.R. 1 is 
not navigation. The bill confers an additional diversion, although 
nominally for a limited trial period it points to a permanent diver- 
sion which would confer an unearned benefit upon Chicago to the 
detriment of the other Great Lakes States and communities, If I 
may have your indulgence to put this issue in rather homely terms 
I should say that the metropolitan sanitary district is in the position 
of a rather shiftless farmer who neglects his fields and cattle while 
his neighbors toil year in and year out to build up their farms and 
their property. 

He contrasts his unsightly, unproductive place with theirs and 
then makes his plea to the neighbors; he says: “I am poor, dirty. I 
have some children. If you will each give me some of your food now, 
maybe I can get along this year, and if I am able to make it this year 
then you can make a permanent annual contribution for me. Be- 
sides, it isonly a small proportion of your wealth.” 

Furthermore, they argue that by our consenting to their diversion 
year after year they have somehow acquired a proscriptive right. 

Mr. Adams, the attorney general of Michigan, will present in great 
detail the economic and scientific data indicating that the temporary 
diversion will be of little scientific value, if any; that this diversion is 
unnecessary for navigation, that sanitation and pollution can ade- 

uately be handled by appropriate constructions and developments in 
the same manner as all other Great Lakes municipalities including 
our great port of Erie have done. While there may be some dispute 
over the extent of the economic detriment to the other Great Lakes 
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States and Canada it is unquestioned that there will be some adverse 
effect. 

Now, there was also a little confusion, I thought, this morning 
about Canada’s position. .To my knowledge Canada has never re- 
tracted its opposition to this diversion. The reason it is clear that 
Canada did not appear in the Supreme Court litigation was the nat- 
ural reluctance of a soverign power to submit itself to the jurisdiction 
of a foreign court. 

In closing, let me say that the transfer of natura] resources be- 
longing to all of the great States, to the metropolitan sanitary dis- 
trict may have serious consequences in legal and equitable doctrine 
extending far beyond the question of the present needs of Chicago. 

I want to thank you and ask leave to file Governor Lawrence’s 
statement on opposing H.R. 1. 

Mr. BiatnrK. Without objection, it is so ordered. 

(The statement follows :) 


STATEMENT OF Gov. Davip L. LAWRENCE, PRESENTED TO THE COMMITTEE ON PUBLIC 
Works, HousE OF REPRESENTATIVES, U.S. CONGRESS 


The Commonwealth of Pennsylvania is strongly opposed to the passage of 
H.R.1. This bill, introduced by Mr. O’Brien of Illinois, would permit the 
Metropolitan Sanitary District of Chicago to divert out of the Great Lakes 
an additional 1,000 cubic feet per second of water for a period of 12 months. 
At the present time the metropolitan sanitary district is diverting 1,500 cubic 
feet per second of water pursuant to a decree of the U.S. Supreme Court in addi- 
tion to an undetermined quantity of water for domestic pumpage. This total 
diversion would be equivalent to the entire average flow of the Delaware River. 

Approximately 20 percent of the Nation’s economy is to be found in the Dela- 
ware Basin service area. This entire area is dependent upon the flow of the 
Delaware River for domestic and commercial uses. The peak flow of the river 
in January 1959 was only 3,400 cubic feet per second. The average flow is 
2,000 cubic feet per second. A greater amount than this is being taken out of 
the Great Lakes every day by the metropolitan sanitary district. None of 
this water is being returned to the watershed to which it rightly belongs. 

For the Congress to permit an additional diversion of water which would 
equal the flow of one of the mighty rivers of this land is to deprive the people 
of the Great Lakes area, the industries, the domestic and recreational users, and 
the governments of one of their most valuable natural resources. While the 
amount of water to be diverted in comparison with the entire volume of the 
Great Lakes may not appear to be large, the damage it would inflict upon the 
Great Lakes States is enormous. This total diversion would lower the level 
of Lake Erie as much as 1% to 2 inches. This would adversely affect all 
riparian landowners and seriously interfere with the operations of the port of 
Erie. Much effort and money have been expended to maintain a deep channel 
at this port. The lowering of the lake level vitiates this work. 

The diversion confers an unearned benefit upon the metropolitan sanitary 
district to the great detriment of the other ports on the Great Lakes. It also 
adversely affects the commerce on the Great Lakes. The lowering of the lake 
level results in a loss of more than 1 million tons of shipping each year for 
each inch by which the lake level is lowered. The barges which carry so much 
of this region’s commerce are loaded to the nearest inch. Consequently, the 
maintenance of lake levels is of utmost importance to the Great Lakes’ economy 
and to the economy of Pennsylvania. The lowering of the lake level also affects 
the power potential at Niagara. A large area of Pennsylvania will be among 
the preferred users of the hydroelectric power developed there. Any loss of 
power is, therefore, a loss to these Pennsylvania consumers. 

On behalf of Pennsylvania, I urge that this measure be defeated. 


_Mr. Briarnix. Mrs. Forer, I want to thank you for your very con- 
cise, very pertinent, and most effective statement. Any questions? 
Mr. McFatu. Mr. Chairman. 


| 
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Mr. Buarntx. Mr. McFall. 

Mr. McFau. Mrs. Forer, I want to congratulate you on a very fine 
presentation. You’re deputy to the attorney general of Pennsylvania? 
Mrs. Forer. That’s right. 

Mr. McFauu. Are you down here in an official capacity ? 

Mrs. Forer. Yes, sir. 

Mr. McF Who do you represent ? 

Mrs. Forer. I represent the Governor and the Commonwealth of 
Pennsylvania. 

Mr. McFaut. Thank you. 

Mr. Buatnix. Any further questions? 

Mr. Scuerer. Mrs, Forer, did you say that the 2,500 cubic feet 
per second is greater than the flow of the Delaware River? 

Mrs. Forer. Yes. 


Mr. Scuerer. That would amount to about 591 billion gallons a 


year, wouldn’t it? 

Mrs. Forer. We have the figures—— 

Mr. Scuerer. That is 2,500 cubic feet per second amounts to about 
591 billion gallons a year. 

Mrs. Forrer. Well, we have the annual flow of the Delaware River, 
of course, which fluctuates, and it varies from a low of about 2,000 
and it goes up, but I would say on the average it is not more than 
2,500 cubic feet per second through the year. This is not a small 
quantity of water. 

Mr. Scuerer. When we translate it into gallons over the year the 
amount is rather staggering. 

Mrs. Forer. Yes, sir. 

Mr. Sonrrer. May I ask you one more question? Do I understand 

ou to interpret the decision of the Supreme Court, the one we have 
tosis talking about, entered in 1930 to allow the city of Chicago or 
the State of Illinois to make application for further diversions and if 
it could sustain its position that such diversion could be granted by 
the Supreme Court under that decision ? 

Mrs. Forrer. That is exactly our position. We are in the Supreme 
Court now testing the limits of their decree and asking for a clarifica- 
tion or modification of it and if we feel that we have the right and 
the Supreme Court has not in turning down our application did not 
do so for want of power, but for failure to present adequate evidence. 
om if we have the right to reopen the decree in like manner, they 

ave. 

Mr. Scuerer. Am I correct in stating that in the last 20 years the 
city of Chicago on a number of occasions has presented applications 
to the Supreme Court to increase the diversion ? 

Mrs. Forer. Well, I know of the case that Mr. Feldman spoke of in 
which we consented to this limited increased diversion for a short- 
time emergency. 

Mr. Scuerer. I have no further questions. 

Mr. Biatrntx. Thank you very much. 

The attorney general from the State of Ohio, Mr. Reed, who has 
another schedule, I believe is due to depart soon. I know our Con- 
gressman and friend, Congressman Charles Vanik of Ohio is here. 
Congressman, do you wish to make a statement ? 

Mr. VaniK. I have a brief statement. 
Mr. Buarntk. Do you follow Mr. Reed ? 
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Mr. Vanik. I will follow Mr. Reed. 

Mr. BuarnrK. Mr. Reed, will you please proceed and the Congress- 
man will follow you. 

Mr. Rexp. I am J. Harold Reed, representing Mark McElroy the 
attorney general of Ohio. 


STATEMENT OF J. HAROLD REED, ON BEHALF OF THE ATTORNEY 
GENERAL OF OHIO, MARK McELROY 


Mr. Reep. In the first place this hearing came with too short notice 
and too definite limitation in the notice for us to be here today with 
engineering data. ‘ 

n the second place as Coolidge said about sin, we are “agin” this 
diversion. 

I don’t know too much about the case. We took office only 3 days ago 
and except from the standpoint of hearsay I can’t tell you very much 
about it. So I am not truly a witness. However, it does seem to me 
that some facts are self-evident. One is that the Supreme Court has 
taken jurisdiction of this whole subject matter and that if this resolu- 
tion is passed it will carve out of and take away from the Supreme 
Court part of that jurisdiction it has already accepted and which it 
has reserved. 

In the second place I think that this attempted diversion is a part 
of a two-pronged spear and I refer to what I might call the Elmhurst 
case, a case brought by the State of Illinois in which a certain water 
district has been incorporated for the purpose of drawing water out 
of Lake Michigan and sending it over the divide. It, too, represents 
adiversion. We in Ohio have had numerous projects submitted for the 
purpose of bringing water over the divide adjacent to Lake Erie 
and supplying a very definite need in southern and central Ohio for 
water, so 1t seems to me this is more a part of a complex problem in 
which this double spear has been initiated by Illinois at a time when 
there is pending in the Supreme Court an application for the purpose 
of clarifying its decision and modifying it or enforcing it. 

It seems to me that the bill has in part the intention of supporting 
the Elmhurst. case and also to affect the pending action in the aka 
Court. I can only say in connection with the Elmhurst case this: 
The problem of water, especially water for use all over the United 
States is a complex and major problem. All over the country we 
see houses, they have a few wells and in no time at all from city to 
city it is built up, the farms have disappeared, they all need water 
and that water is not available. So, in contrast to that growing need 
which you will be required to face in the not too distant future it 
seems to me that some thought ought to be given in respect to hisitat- 
ing in respect to approving this diversion and by so doing establish- 
ing a policy which might cause the Elmhurst case to be sustained by 
declaratory judgment authorizing the Elmhurst group to draw water 
out of Lake Erie and send it over the divide. 

Should that happen it will happen all over northern Ohio and every 
State bordering on the Great inked and all the water drawn out by the 


spearhead and premise that might be established by this bill will ex- 
ceed by millions and millions of gallons the amount of water that will 
go into the drainage ditch. It represents the eet of the entire 


am against it 


system. It seems to me these two are tied together and 
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Mr. Buarnix. Thank you, Mr. Reed. Are there any questions? | 
know you are under pressure for time due to the fact that these factors 
are beyond control of the committee, you are, of course, permitted to 
a any supplemental views or any additional documents or ex- 

ibits which you may have to submit for the record on behalf of the 
State of Ohio. I further announce, that by agreement with the au- 
thor, Mr. O’Brien of Llinois and some of his colleagues who are on 
the opposite side of the issue. Mr. Dingell and Mr. Machrowicz here 
from Michigan, they have agreed to give those persons who need more 
time, primarily those in the legal department in those States who are 
rather new in office, additional time. So a date has been tentatively 
set for March 3, so you have additional opportunity to personally pre- 
sent a full and complete case for your State. 

Mr. Scuerer. Mr. Chairman, I might say that the new attorney 
general of the State of Ohio just took office in the last few days. The 
statement made by the witness is true and I do feel he should have 
time to submit his statement. 

Mr. Buiarnikx. May we hear from our colleague and friend, Con- 
gressman Charles Vanik of Ohio? 


STATEMENT OF HON. CHARLES A. VANIK, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OHIO 


Mr. Vantx. In order to conserve the time, I ask unanimous con- 
sent to include in these records my statement of March 6, 1956, on an 


almost identical bill. 
Mr, Fation. Without objection, it is so ordered. 


(The statement follows :) 


Mr. Chairman and members of the committee, I am very grateful to all of you 
for the privilege of appearing at this time in opposition to this legislation which 
your committee is now considering. I want to say one thing I regret is that 
I have to oppose legislation which is presented by so many of my good friends 
from Illinois. 

We in Ohio so frequently have so much in common with our colleagues from 
Illinois that it is regrettable on this occasion we have to take different sides, 
but our interests are considerably different. 

Although this legislation is purportedly for a 3-year diversion of the water, 
we in Ohio are very much concerned that this diversion, like others, will become 
permanent. 

One of the principal contentions made for this legislation is that the added 
water is necessary to move industrial wastes away from the metropolitan area 
of Chicago and disperse it in the greater flow of water. The attempt to divert 
further Great Lakes water down the Chicago drainage canal is in violation 
of what we all know to be the natural riparian rights of all communities 
situated along the Great Lakes. These natural rights of shoreline communities 
must be protected with all of the safeguards which our Government can provide. 

No community has a paramount right to consume the water or to divert the 
water of the Great Lakes. The effort to obtain this added water for a 3-year 
period is just a part of a continuous effort to increase the water diversion 
to the Chicago drainage canal. 

May I state that there are other attempts to do similar things being made by 
other communities. 

We in Ohio are confronted with a situation in which some communities further 
down, away from the water’s edge, are pleading for access to the Lake Erie 
waters, and that pressure will undoubtedly come from other communities 
adjacent to the Great Lakes. They say they need this water for their industry 
and enterprise, which is the lifeblood of their communities. 

The prime reason given for this legislation, and for needing the additional 
water from the Great Lakes, is the disposal of industrial waste in the Greater 
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Chicago area, It is our contention that the continued dumping of industrial 
waste into the Chicago drainage canal, or into any of the Great Lakes by an 
adjoining community, should be prohibited by law. Industrial wastes, like 


other forms of contamination, should be fed into interceptor drainage systems 
and treated there. 

_ The ‘city of Chicago should not have added water for added contamination. 
Present industrial contamination of water should be restrained and abated. 
This applies to my own city of Cleveland, as well as to the city of Chicago. 

An aerial trip over my city, the city of Cleveland, and the lake around, will 
conclusively prove the pouring of huge quantities of industrial wastes which 
are clearly visible for 10 miles out into the lake. There is no justification for 
this contamination of lifegiving fresh water. The solution to the problem is the 
building of an industrial-waste disposal system. 

I am proud to say that in my city of Cleveland we are building a river- 
flats-level interceptor sewage system to provide for the drainage and disposal 
of industrial waste instead of pouring them out into the lake. This involves 
an expenditure of mililons of dollars of local funds, because these interceptor 
sewers must be built below the level of the Cuyahoga River, which flows into 
Lake Erie, and then the tremendous industrial waste in many respects is 
almost as great as the industrial waste which flows from the Chicago industries, 
and will be taken upstream to the sewage-disposal plant and treated there. The 
treatment is a very complex problem, which is more costly and more difficult 
than the treatment of ordinary wastes. 


Other witnesses from my community have or will testify to the threat that 


water diversion presents to the carrying capacity of the bulk freighter fleet on 
the Great Lakes Waterways. 


My contention today is solely based on the efforts we should make in this 
Congress to avoid any further pollution or granting of further authority to 
pollute, or any action by this Congress in which it goes along with further 
pollution of the fresh-water systems of our great country. 


It seems to me we have to tackle this problem in a bold and forthright manner, 
and the only way to tackle it is to force all industrial communities along the 


Great Lakes to undertake the obligation of cleaning up their own waste, so 
that other communities below them and along the Great Lakes or along the 
natural waterways, will have the right and the access to free and clear and 
healthful fresh water for their own purposes. 
It is not the right of any one community anywhere along any of the water- 
ways of America to contaminate the water to be used by those downstream. 
The answer to the problem is not more water for further contamination, but 


the development of adequate treatment facilities, so that waste and industrial 
waste can be treated at the sources by the people. 

Mr. Vanik. It was stated this morning this bill is supported by 
the entire delegation, but one State, and I believe I can say almost 
correctly that it is opposed to my message by an almost solid Ohio 
delegation. The civic leaders of my community of Cleveland, Ohio, 
are unanimous in fears that the passage of this bill will cause irrep- 
arable harm in the lowering of the level of Lake Erie and the con- 
necting channels. 

I have no new scientific data to present in opposition to this meas- 
sure. From what I have been able to observe, new scientific data 
has been provided in support of the measure. The modification of 
this bill by reducing the authorized withdrawal of water from 3 years 
to 1 year does not make the Chicago water diversion any more 
pleasant. The effect of the diversion for only 1 year cannot be com- 
prehended for 15 years. 

Since your last hearings, my city has spent millions of dollars for 
expanded port facilities. Other lower lakes cities are engaged in 
similar spending programs. The artificial lowering of the lake levels 
through this contemplated action is disheartening indeed to every 
Great Lakes city preparing for seaway commerce. 

This private bill—and that is what it is—seeks to divide America, 
attracting seaboard support to the hope that lower lake levels will 
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hurt seaway commerce incentives, luring the South with more water 
for Mississippi Basin commerce. Canada relishes in the prospect 
that this water diversion will quietly establish its claim to a diversion 
of the upper Columbia River, which is entirely in Canada. Private 
power forces will rejoice at the real substantial threat to the publie 

ower developments on the Niagara, the St. Lawrence, and the 
Columbia Rivers. 

If the Chicago district can prevail again in its plan to use waters 
belonging to all of the people of the United States for its private pur- 
poses, it will defer the ultimate and only proper solution of the Chi- 
cago health problem. My city, like others on the Great Lakes, is. 
spending mitfions to drain off and treat all forms of waste. At pres- 
ent, it is building interceptor sewers below the level of our river in 
order to control the disposal of waste into the lake, Chicago should 
be made to do the same. , 

Now, I want to say before I close, Mr. Chairman, that we have 
here from Cleveland—and I hope the committee will give him an 
opportunity to present a very brief statement—Mr. William Rogers, 
our port director; Mr. Oliver Reynolds of our chamber of commerce. 

I might also point out the fact that I understand that Senators 
Lausche and Young have supplied statements in opposition to this 
legislation. 

r. Fatton. Thank you, Congressman. Any questions? 

Mr. Batpwin. I have one question, Mr. Chairman. 

Do I understand it that when your city of Cleveland discharges its 
waste that it goes back into the lake but it has been purified and, 
therefore, it does not adversely affect the lake? 

Mr. Vanix. We have a disposal plant which handles most of the 
waste of the city. A great part of the industrial waste escapes the 
system because it is below the sewage system level. Weare now in the 
process of building interceptor sewers below the Cuyahoga River, so 
that the drainage can be pumped back up and be treated and sent 
out as a treated effluent. 

Mr. Batpwin. Where? 

Mr. Vanrx. Out into the lake. I think, except for a great part of 
the industrial waste that now escapes our plant, I think it returns to 
the lake in pretty much the same form as does the water, the sewage 
that is treated by the city of Milwaukee. We are rather proud of our 
treatment facilities. 

Mr. Batpwin. Thank you. 

Mr. Fation. Thank you, Congressman. 

Mr. Mack. Mr. Vanik, you mentioned the Columbia River. Can- 
ada at the present time does have the authority, does it not, if it so 
desires, to divert water from the upper Columbia ? 

Mr. Vanix. I am not prepared to answer that question. 

Mr. Mack. This may create a precedent or-—— 

Mr. Vanix. This creates a precedent, yes. It gives them—if we 
assume that these waters are entirely our own, because Lake Michi 
is entirely within the confined of the United States, they could, on that 
precedent, give the Columbia River the same treatment and dry up 
the Northwest. Perhaps they are just sitting by waiting for this 
to happen. When it happens to a sufficient degree, they can go ahead 
and complete their diversion plans. 
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Mr. Fation. From Cleveland, Ohio, we also have Adm. Lyndon 
Spencer, president of the Lake Carriers’ Association. He has a brief 

Admiral Spencer, we welcome you. You are a good friend of 
many, many years and have appeared before this committee on 
various and sundry matters with regard to Great Lakes navigation. 


STATEMENT OF ADM. LYNDON SPENCER, PRESIDENT, LAKE 
CARRIERS’ ASSOCIATION, CLEVELAND, OHIO 


Admiral Srencer. Thank you, very much, Mr. Chairman. 

My name is, as you said, tr ndon Spencer, and I am president of 
Lake Carriers’ Association, whose 29 member companies operate 324 
U.S. bulk cargo vessels on the Great Lakes. | 

As you also mentioned, many of the members of this committee 
have heard me here year after year and those members know that our 
association has always opposed the diversion of the waters of the 
Great Lakes to areas outside the natural drainage basin of the lakes. 
As recently as January 19, 1959, our association, with a similar 
Canadian organization, the Dominion Marine Association, adopted a 
joint resolution expressing the unalterable opposition of the Great 

akes shipping industry of the United States and Canada to any 
diversion of water from the Great Lakes watershed and urging Con- 

to refrain from passing legislation authorizing such diversion. 
gad of that resolution is attached to this statement and made a part 
of it. 

I appreciate the action of a member of this committee in introducing 
that resolution this morning and a copy is also attached to my state- 
ment here. 

Mr. Doorry. Mr. Chairman, I would like to interrupt to apologize 
to Mr. Spencer for doing that because I didn’t know you were here. 
I Seerlooka the fact you were on the agenda. 

Admiral Spencer. I am delighted you did it, sir, I think it will have 
more force coming from you and me. 

The notice of this meeting imposed very stiff limitations on the 
material to be presented. Although I regret that such restrictions 
were meniaalaned necessary, I shall endeavor to comply. However, I 
should like to draw the attention of the committee to statements made 
by representatives of Lake Carriers’ Association during consideration 
of previous bills seeking additional diversion at Chicago. 

Specific mention is made of the reports of hearings before the 
Committee on Public Works, House of Representatives, on July 15 
and 16, 1953, and March 26 and 27, 1957, and before the Committee on 
Public Works, U.S. Senate, on April 20, 1954, July 5 and 13, 1956, 
and July 28, 29, and August 7, 1958. 

Everything said in those statements remains factual today. I hope 
new members of this committee will review those documents so that 
they will have the complete picture of the adverse effect of diversion. 

he notice of meeting did invite attention to the fact that H.R. 1 is 
a considerably madiied version of the bill which passed the House in 


the 85th Congress. For that reason I hope I may have just one 
minute to speak of those differences. 

_It is noted that in the present bill no mention is made of sewage 
disposal, Chicago Drainage Canal, fish life, health of persons, or 
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preservation of property. In other words, all the excuses for diver- 
sion given in previous bills have now been dropped for some nebulous, 
undefined study in connection with the Illinois Waterway. 

Certainly this bill presents a novel approach. It would actually 
constitute a pillaging of property belonging to the Great Lakes States 
under the guise ae study of the effects on commerce by a new agency, 
namely, the Secretary of. Health, Education, and Welfare. The one 

ency competent to make such a study if one were needed, the Corps 
of Engineers, would be subordinated to the Secretary of Health to act 
in the role of cooperation. 

The proponents would take no chance that experience in such 
matters would form the basis of the study. Indeed, even in the 
final report, the Secretary of the Army would only have authority 
to correlate matters of study with the Secretary of Health and thus, 
too, would be subordinated to the latter. 

Of course, it should be noted that whether initiated as a study or 
experiment, the taking of the water of the Great Lakes would be 
wrongful and made no more justifiable because Congress would direct 
the taking on behalf of Illinois, which is not entitled to the water— 
a principle well settled by the Supreme Court of the United States, 

The present bill stresses the effect of diversion on the Illinois 
Waterway and gives virtually no consideration to the Great Lakes. 
In the provision for a study, not a word is said about the effects of 
diversion on the Great Lakes and, while the bill would guard against 
floods in the Illinois, Des Plaines, Chicago, and Calumet Rivers, 
there would be no relief to the Great Lakes even though the diversion 
during times of low water actually interfered with commerce and 
other lawful pursuits on those waters. 

Proponents are moving ever farther afield in an effort to find an 
area of justification but the subject of discussion remains water that 
belongs in the Great Lakes and not in the Gulf of Mexico. 

The bill authorizes a study of the effects of diversion but fails to 

ive any reason for the study. It also omits any reference to a study 
that has already been made. The Corps of Engineers, U.S. Army, 
made a very thorough study of the subject in 1956. The result is 
completely set forth in Senate Document No. 28 of the 1st session, 
85th Congress. Another study would be simply a waste of time and 
money. 

Truc, another study does offer an excuse for starting more diver- 
sion. Those of us who have been in this fight over the years are 
convinced that once additional diversion is started, it will not be 
turned off. H.R. 1 only strengthens this conviction. The last sen- 
tence of the bill says: 

The report * * * shall contain recommendations with respect to continuing 
the authority to divert water from Lake Michigan into the Illinois Water- 
way * * * 

Senate Document No. 28, previously referred to, contains this 
sentence : 

Recent studies of present and prospective water requirements for navigation 


on the Illinois Waterway show that the authorized diversion of 1,500 cubic feet 
per second from Lake Michigan is adequate to meet these requirements. 


So why make another study ? 


on &, 
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A competent representative of the Corps uf Engineers. has also 

ublicly stated recently that the improved Cal-Sag Channel will be 
fully operable without the diversion of any additional water from 
the Great. Lakes. 

While the Congress has no right to divert water from the Great 
Lakes to areas beyond that watershed, it is clear that navigation on 
the Illinois Waterway and all its branches is adequately taken care 
of by the present diversion. Additional water from the Great Lakes 
will serve no useful purpose of navigation in that area, but will have 
very serious and costly effect on navigation on the lakes. 

We have previously stated before this committee that under existing 
conditions the continued diversion of an additional 1,000 cubic feet 
per second, with its subsequent lowering of lake levels, will reduce 
the carrying capacity of the United States and Canadian Great Lakes 
fleets by more than 1 million tons annually, with a direct economic 
loss to the vessel industry of better than $2 million per year. No 
one, including the experts in the Corps of Engineers with whom we 
have discu the matter, has been able to show us that those figures 
are wrong. 

In the short time permitted me, I can present no better economic 
data as to why H.R. 1 should be defeated than to repeat that diver- 
sion will result in loss in varying capacity of a million tons and an 
economic loss of $2 million to Great Lakes shipping. 

It is not within my province to discuss the effect of diversion upon 
the generation of power along the Niagara and St. Lawrence Rivers 
although the engineers report that the loss will be substantial. I can 
only hope that an invitation to attend this meeting was extended to 
eoeeeves of power companies in both the United States and 

anada. 

The matter of diversion cannot be considered apart from the eco- 
nomic loss that would be inflicted upon various interests in Canada. 
Only Canadians can know the full value of such loss. Therefore, any 
proposal such as that made by H.R. 1, should be referred to some inter- 
national body upon which Canada would have full representation. 
One such body is the International Joint Commission. 

Although there is much, much more that could be said against di- 
version, out of respect to the limitation imposed by the committee, I 
shall close by recommending that H.R. 1 be not approved because— 

(1) The Congress has no moral or legal right, acting in the 
interest of Illinois, to experiment with property or assets belong- 
ing to the people of all the States and Provinces bordering the 
Great Lakes. 

(2) Additional diversion will result in irreparable loss and in- 
jury to the Great Lakes vessel industry, port facilities and shore- 
side industries dependent upon lake-borne commerce. 

(3) Canadian rights to the waters of the lakes must be given 
full consideration and this can be done only through an interna- 
tional body providing joint representation to both Canada and 
the United States. 

I thank you for the privilege of appearing before you. 

Mr. Thank you, Spencer. 

Any questions / 
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Mr. Mack. Admiral Spencer, you said the loss to the lake carriers 
would be about $2 million annually and a certain percentage of that 
would be borne by the Canadian carriers. What percentage of the 
mupEing is Canadian and what percentage United States ? 

miral Spencer. Roughly, about one-third of Canadian to two- 
thirds United States. 

Mr. Mack. And this loss results, I presume, from the channels be- 
coming shallower as a result of diversion, particularly in the connect- 
ing channels and in the ports ? 

Admiral Spencer. That is right. The channels now—I mean the 
lake levels are right at the very bottom, we are losing carrying capacity 
all the time now. I don’t like to get into this, but there is a fluctuation 
in the lake levels, both an annual one and a cyclical one. Right now 
we are at the bottom of the low cycle over the cyclical period. 

Mr. Mack. Is the tendency on the lakes for the ships to become 
larger and larger as it is on our oceans ? 

dmiral Sppncer. Yes, sir; there hasn’t been one built since 1952 
that is less than 700 feet long. ‘The large ones now have a tons-per- 
inch immersion, for each inch the ship is immerged their tonnage 
runs to a little over a ton. 

May I make one more statement in figuring out the loss in tonna 
yes have to multiply that loss per inch by the number of trips the ship 
makes. 

Mr. Mumma. There has been testimony here that this diversion will 
only decrease the depth of the lakes three-eights of an inch. Is that 
the figure you are using to determine your loss ? 

Admiral Spencer. No, sir; my loss is based on a permanent diver- 
sion of a thousand cubic feet per second. 

Mr. Mumma. What level do you think the lakes will goto? I mean, 
how much decrease in draught? 

Admiral Srencer. I cannot argue with that three-eights of an inch 
for a 1-year period, sir, I don’t know that. 

Mr. Mumma. What do you estimate the footage will be, the differ- 
ence, in 10 years, that is what you are interested in. 

Admiral Spencer. I think all of my argument, sir, is based on what, 
to me, is a fact that once this diversion is started it will never be 
turned off, so we will have a continuing diversion of an additional 
thousand cubic feet per second. 

Mr. Mack. Like a new tax. 

Mr. Mumma. It seems to me the figures aren’t basic on what they 
should be to be considered. In other words, if it sinks 2 feet, that is 
what the attorney general of Pennsylvania maintains, it will go down 
2 feet at Erie. What is your opinion of that? 

Admiral Srencer. Two feet, I am sorry, sir, I didn’t hear him. 

Mr. Mumma. That was ina telegram they sent me. 

Admiral Spencer. I can only go by what the engineers have discov- 
ered as a result of their study, sir, and they figure that the loss in 
water in Lakes Michigan and Huron which are connected and have 
the same basic level will be about an inch for a continued diversion 
of a thousand cubic feet per second. I have no idea what respect it 
would be for 1 year. 

Mr. Mumma. Does that inch make that much difference in what you 
can load in a vessel ? 

Admiral Spencer. Yes, sir. 
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ot Mumma, It seems to me that you are having a slight factor of 
safety. 

One rock in there, higher, would take the bottom out of the boat. 

Admiral Spencer. That is true, sir, but our ships run in channels 
where the depths are pretty well known. We, twice a month during 
the shipping season, we recommend draughts for our people to be 
followed in coming down through the rivers. 

However, the point I make is very much applicable to small boats 
which run out of the channel. There, even three-eights of an inch 
might take the bottom right out of somebody’s cruiser. 

Mr. Scuerer. You talk about the high levels and low levels of the 
lakes and these cycle periods. What is the difference between the 
level of the lake when it is—— 

Admiral Spencer. Around 5 feet, to take a round number, sir. 

Mr. Scuerer. It wouldn’t damage shipping when it was at high 
level ; would it? 

Admiral Spencer. It wouldn’t hurt the ships any; no, sir. That is 
when you have heard some comments about the damage to shore prop- 
erty. That was back in 1952 when the lakes were at a high level, but 
right now I don’t think any damage is being done by high water any- 
where on the Great Lakes. 

Mr. Scuerer. You mean the cycle is every 5 years, you say ? 

Admiral Srencer. No, sir; I have been unable to find anybody who 
will give a time to the cycle. It does go down for a time and it does 
go up, but from records dating back as far as 1860, no one has been 
able to say it is every 5, 7, or 21 years, or anything else. 

Mr. Scuerer. Your problem arises when it is at the lowest level? 

Admiral Spencer. That is right, sir. 

Mr. Scuerer. And you say we are in that low level right now ? 

Admiral Spencer. Yes, sir; we are below low-water datum on Lakes 
Michigan and Huron right now, sir. 

Mr. Fation. Thank you very much, sir. 

(The above-mentioned resolution is as follows:) 


RESOLUTION OPPOSING DIVERSION OF WATER F'xoM THE GREAT LAKES WATERSHED 


Whereas the several States and Provinces bordering on the Great Lakes hold 
title to those waters under a high public trust to protect and preserve them for 
the benefit of all their citizens; and 

Whereas by the Boundary Waters Treaty of 1909, the United States and 
Canada have dedicated the waters of the Great Lakes to the primary purpose 
of commerce and navigation to be enjoyed by their citizens, subject only to cer- 
tain uses by riparian States and Provinces not inconsistent with such primary 
purpose ; and 

Whereas by the law common to the United States and Canada, any diversion 
of such waters by any riparian or other user constitutes a wrong against all 
other riparian owners; and 

Whereas any diversion of water.from Lake Michigan lowers the natural level 
of that lake and Lakes Huron, Erie, Ontario, their connecting and tributary 
waters and the St. Lawrence River; directly impairs the natural depth of rivers 
and harbors, nullifies improvements therein, reduces the carrying capacity of 
Canadian and the U.S. Great Lakes fleets and increases transportation costs, all 
tothe detriment and injury of the people; and 

Whereas the waterborne commerce of the Great Lakes is indispensable to the 
growth and well-being of the United States and Canada; and 

Whereas any diversion in one country gives rise to dispute between the people 
of that country and the people of the other country, which should in the interests 
of their friendly relations be referred for investigation and recommendation as 
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to solution to some tribunal in which the people of the two countries have equal 
voice: Now, therefore, be it 

Resolved, That the Dominion Marine Association and Lake Carriers’ Associa- 
tion, in joint meeting assembled at Ottawa, Ontario, Canada, this 19th day of 
January 1959, do hereby express their unalterable opposition to any diversion of 
water from the Great Lakes watershed and urge that the Congress of the United 
States refrain from passing legislation authorizing any diversion of water from 
the Great Lakes; and be it further 

Resolved, That the two associations hereby urge that the United States and 
Canada refer to the International Joint Commission all questions concerning the 
diversion of water from the Great Lakes for full investigation and recommenda- 
tion as to solution to the end that all controversies may be laid at rest and the 
rights of the people of the Great Lakes watershed be preserved; and be it 
further 

Resolved, That a copy of this resolution be furnished to the Chief Executive 
of the respective National Governments of the two countries and to each Goy- 
ernor or Prime Minister, as the case may be, of States and Provinces bordering 
on the Great Lakes and St. Lawrence River. 


Mr. Fation. We will now hear from William J. Rogers, also from 
Cleveland, Ohio. 


STATEMENT OF WILLIAM J. ROGERS, CHIEF SANITARY ENGINEER 
AND DIRECTOR OF WATERFRONT DEVELOPMENT, CLEVELAND, 
OHIO 


Mr. Rocers. Mr. Chairman and members of the committee, at noon 
today I was asked by Admiral Carey, from Toledo, also in behalf of 
the Lake Erie ports, to voice their objection. That council is com- 
prised of the port authorities from Buffalo, N.Y.; from Erie, Pa.; 
from Cleveland ; from Toledo; from Ashtabula; from Sandusky ; and 
also Detroit. I know that the statements I make will be subscribed 
to by these gentlemen. 

I am also appearing here in behalf of the mayor of the city of 
Cleveland, and I also have a prepared statement from the director 
of law of the city of Cleveland which I have already submitted, Mr. 
Chairman. 

Now, since the proponents of this bill have presented their case 
with the Sanitary Engineering Department of Chicago, I will appear 
today, Mr. Chairman and members of the committee, not only as 
the director of port control of the city of Cleveland but also as the 
former chief engineer of the sanitary division in Cuyahoga County, 
and also I was recognized as an expert in the courts of Ohio and 
Cincinnati and Cleveland in the sanitary engineering field. 

The statements made are considerably different this time by the 
proponents of this bill than they were a year ago. At that time they 
stressed sanitary engineering or the elimination of a health hazard 
which was maintained in the streams in and about Chicago as the 
real reason why they were asking for this diversion. Today they 
have presented that side of it, and also they claim that it will be an 
aid to navigation. 

Well, speaking as a sanitary engineer, may I say this to you: The 
diversion of water will not eliminate the unsanitary condition that 
maintains. The only way that can be cured is by the building of 
sewage disposal plants, either the trickling filter or the activated 
sludge variety. It is true that additional water does tend to lower 
the bacteria count, but from the standpoint of solving the problem 
it means practically nothing. I speak advisedly on that. 
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And so, when they use that excuse as one of the reasons for the 
diversion, I think they should be ruled out entirely because, believe 
me, it doesn’t mean a thing. ; 

As to diversion for raising the additional water to handle the navi- 

tion as an aid to navigation, I will agree with them that it does. 

here will be additional opportunities for navigation because of this 
water, but we too have a problem of our own up in Cleveland and 
all the Great Lakes at the present time. Of course, if this is diverted 
to Chicago we will have additional problems in my opinion, and I 
base that statement on the report made by the engineers a year ago 
when they said that in 3 years there would be a decided change in the 
water level of the Great Lakes outside of the Illinois area. 

May I say this to you: At the present time in Lake Erie—and these 
figures were just given to us by the Army Engineers—the elevation 
of Lake Erie now is 570.2 above sea level, where in 1952 it was 574— 
4or 6. Four feet difference in elevation; and that means that the 
taxpayers of Cleveland, in order to accommodate the shipping that 
will be engendered by the St. Lawrence seaway, will have to spend 
some money. We will have to do considerable dredging in order to 
take care of these large boats of the future, and probably we will also 
have to rehabilitate some of the other facilities that we have there 
for loading and unloading and for mooring docks and taking care of 
the other cargo that comes in and out of the port of Cleveland. 

What is true in Cleveland is true, I believe, all over the Great 
Lakes. If there is a lowering of the water level of Lake Erie then, 
of course, we must take care of it by lowering on the bottom part. 
Where we subsidize Chicago and their needs there, we are making it 
mandatory for the people of Cleveland to take care of this additional 
cost by the spending of money for this dredging and for other pur- 
poses. It has already been touched on by Admiral Spencer and others 
what the loss will be because of an inch of water. I don’t know what 
it will eventually be. However, I do know there will be a consider- 
able difference because of what the engineers said a year ago. 

And so, gentlemen, basing my arguments against those that have 
been submitted by the opposition, I think it is both morally and legally 
wrong for the passage of this bill. It would work a hardship not 
only on Cleveland and the cities on Lake Erie, but on all the Great 
Lakes ports. 

So, for that reason, in behalf of the people of Cleveland, I ask that 
this measure be turned down by this committee. 

Thank you, Mr. Chairman. 

Mr. Fatton. Thank you very much, Mr. Rogers. 

Any questions ? 


Now we will hear from Ralph S. Locher, also from Cleveland. 


STATEMENT OF RALPH S. LOCHER, DIRECTOR OF LAW, CLEVELAND, 
OHIO 


Mr. Locuer. I should like to thank the chairman and the members 
of the Committee on Public Works for this opportunity to present 
the position of the city of Cleveland, Ohio, relative to certain legal 
questions raised by H.R. 1. 

_ For many years Cleveland has vigorously opposed increased diver- 
sion of water from Lake Michigan at Chicago. Last year, it was my 
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rivilege to testify before a subcommittee of the Committee on Public 
orks of the U.S. Senate with respect to H.R. 2 and S. 1123, which 
bills sought to authorize the State of Illinois and the Metropolitan 
Sanitary District of Greater Chicago to increase the diversion of 
water from Lake Michigan into the Illinois Waterway. 

Ohio cities on Lake a. and those communities located on streams 
which are tributary to Lake Erie have at great expense and by dint of 
considerable sacrifice built modern sewerage systems. And these 
plants were built pursuant to the requirements of State law and at 
the instance, in many cases, of the Ohio Water Pollution Board. 

These facilities were built without benefit of Federal subsidy, either 
a water subsidy or a monetary subsidy. To permit Chicago, or any 
other municipality, to extract large quantities of water from the Great 
Lakes watershed would constitute a subsidy just as surely as though 
Chicago were being handed a sum of dollars. To the degree that 
Chicago is benefited, others down the line will be injured to the same 
extent. Consequently, we strenuously object to the granting of a 
water subsidy to the city of Chicago. 

You will hear, or have already heard, presented for the record the 
objections of William J. Rogers, the highly regarded director of port 
control of the city of Cleveland, as well as the presentations on behalf 
of the Cleveland Chamber of Commerce and the Lake Carriers Asso- 
ciation and other political entities concerned with the proposed legis- 
lation you are now considering. 

There is a further facet to this problem which involves the con- 
sideration of certain obvious legal propositions. 

In the first place, to permit diversion by Chicago is to acknowledge 
the right of any other community to remove water from the Great 
Lakes watershed and to divert it to other watersheds to which it 
would not naturally flow. The effect of allowing Chicago to divert 
great quantities of water must be considered in connection with pres- 
ent and future proposals of others. If Chicago properly has this 
right, so then do the other communities bordering on the Great Lakes. 

References have been made to the desire of Youngstown and other 
cities for the transportation of Lake Erie water to a point outside 
the Lake Erie watershed, as well as the proposal by some cities in 
Tilinois to also abstract. water from the Great Lakes and send it down 
into another watershed. 

Although the present proposals to divert water at Chicago may not 
necessarily—according to the Corps of Engineers’ report—severely 
affect levels in Lake Erie, if limited to only 1,000 cubic feet per second 
for 3 years, nevertheless the combined effect of several of such di- 
versions may and probably will critically affect the levels in the Great 
Lakes system. I feel that what is fair for one is fair for all, and that 
some formal regulation must take place to recognize the balance of 
convenience as between the interests concerned. 

All diversions of water from the Great Lakes system should be 
viewed jointly, recognizing the total effect and apportioning such 
rights equitably or limiting such rights for the common good. Care- 
ful consideration should be given to the necessity for so diverting water 
in view of the benefits which are to be achieved in other watersheds, as 


compared with the burden which is automatically inflicted upon the 
Great Lakes system. 
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Finally, it is of the utmost importance to take cognizance of certain 
well-established rules of law ok prohibit the diversion of water 
out of one great watershed into another, when such diversions are 
sufficient to damage the quasi-sovereign and proprietary rights of 
the Lake States, or the proprietary rights of its citizens. 

In this connection, we may very well be allowing upper riparian or 
littoral users the right to divert substantial quantities of water, sub- 
jecting such riparian or littoral users to lability which could be 
enforced by lower riparian or littoral users who would have received 
the benefit of such water had it not been diverted or abstracted from its 
natural watershed. 

In summary, before Chicago should be permitted to divert addi- 
tional water, the rights of other communities and other users, whether 
governmental or private, should be carefully considered, so as to 
achieve the best result for all the parties concerned. 

We urge your honorable committee, therefore, to give no prefer- 
ence to any community at the expense of other Americans who happen 
to live and earn their livelihood downstream from the point of the 
proposed diversion. Consequently, we urge your committee to dis- 
approve H.R. 1. 

r. Fatuon. We have a representative of the Chamber of Commerce 
of Cleveland, Ohio. Mr. Reynolds, do you have a prepared statement 
with you? 


STATEMENT OF OLIVER A. REYNOLDS, VICE PRESIDENT, CLEVE- 
LAND CHAMBER OF COMMERCE, CLEVELAND, OHIO 


Mr. Reyno.ps. Yes, sir. 

Mr. Fatiton. Would it be possible, Mr. Reynolds, to make an oral 
summary of the new aspects oF our testimony. 

Mr. Reynotps. Yes; I would like to do that, Mr. Chairman and 
gentlemen. I would like to present this prepared statement. I would 
like to say that the business interests of Cleveland, the chamber 
of commerce, have long been opposed to any further diversion of water 
outside of the Great Lakes watershed. 

We see a great industrial development coming to the Lake Erie 
section and other sections of the Great Lakes and we know that all the 
water that is available in the Great Lakes watershed will be needed 
in a few years in that particular territory and we would oppose any 
diversion outside of the watershed. 

We are basing our claim of no diversion on the fact that we feel that 
if this bill is enacted that it will only encourage other cities that are 
outside of the watershed to ask for similar treatment and we feel that 
that would hurt all of our cities on the Great Lakes. We come to you 
today and ask that H.R. 1 be disapproved. 

Mr. Farion. Thank you, Mr. Reynolds, and your statement will be 
incorporated with your oral remarks. 

(The statement is as follows :) 


The Cleveland Chamber of Commerce—a business and community development 
organization with some 5,000 members in the Cleveland, Ohio, area—is opposed 
to H.R. 1, the subject of this hearing. The citizens of Cleveland would be con- 
cerned about any proposal to divert water from the Great Lakes watershed into 
another watershed because of the ever-increasing demand for water due to popula- 
= increase and industrial expansion in the territory along the shores of Lake 

rie in Ohio. 
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We are fearful that any temporary diversion, as proposed under this legisla- 
tion, would be the forerunner of permanent diversion. That would encourage 


other communities in the vicinity of the Great Lakes but outside the Great Lakes 
watershed to expect similar consideration. 

Lowering the levels of the Great Lakes affects navigation and waterfront dock 
facilities. The future industrial development of the Cleveland area depends to a 
large extent on low-cost transportation by water. This cost is bound to increase 
if the steamship companies serving Great Lakes ports are forced to operate their 
vessels at less than full capacity due to lower levels of the Great Lakes and the 


connecting channels. 
Diversion of Great Lakes water to another watershed would defeat the very 


purpose of deepening the Great Lakes connecting channels which is costing the 
United States some $140 million. This channel deepening project is to be 
completed in 1962. 

These deeper channels are of the greatest importance in connection with the 
operation of bulk material carriers on the Great Lakes as well as vessels operating 
to and from ports in the United States and Canada and to ports of the world by 
way of the St. Lawrence seaway. 

We urge, therefore, that H.R. 1, which pertains to the further diversion of the 
waters of the Great Lakes at Chicago, be disapproved. 

Mr. Fatton. The Chamber of Commerce of Toledo, Ohio, Mr. 
Arthur C. Kochendorfer. 

Mr. Kochendorfer, do you have a prepared statement with you? 


STATEMENT OF ARTHUR C. KOCHENDORFER, EXECUTIVE MAN- 
AGER, AREA CHAMBER OF COMMERCE, TOLEDO, OHIO; PRE- 
SENTED BY LESLIE THAL, CHAIRMAN, INDUSTRIAL DEPART- 
MENT, TOLEDO AREA CHAMBER OF COMMERCE, TOLEDO, OHIO 


Mr. Tuat. First, Mr. Chairman, I am not Mr. Kochendorfer; he 
sent the letter asking that I be given time and it was set up properly, 
the telegram returned but not on your schedule. 

I am Leslie Thal, chairman of the industrial department of the 
Toledo Area Chamber of Commerce, appearing for Mr. Kochendorfer, 
and I have two very short statements here I would like to read and file 
with the clerk. 

Mr. Fation. Please proceed. 

Mr. Tar. As you gentlemen probably know, Toledo, from the 
standpoint of tonnage, is the first port on Lake Erie, third port on the 
Great Lakes, and among the top 12 in the Nation. Consequently, we 
have a great interest in our water facilities. 

I am here today representing the Toledo Area Chamber of Commerce 
and the Toledo-Lucas County Port Commission. 

Two short statements and I will conclude: 

The Toledo Area Chamber of Commerce is opposed to the proposal which calls 
for increased diverting of water from Lake Michigan. The Toledo chamber for 
years has had a position in opposition to increased diverting of Lake Michigan 
water. The latest official action by the chamber board was taken May 16, 1958. 

At that time, the Toledo Area Chamber of Commerce, through its board of 
trustees, joined with other Great Lakes cities in protesting the enactment of 
national legislation which would permit further diverting of water from Lake 
Michigan. Our position today remains unchanged. 

Signed, “Arthur C. Kochendorfer, executive manager.” 

This statement is in behalf of the Toledo-Lucas County Port Au- 
thority : 

This agency, created by act of the State legislature and supported by a tax 


levy voted by the residents of Toledo and Lucas County, is charged with the re- 
sponsibility of increasing and developing commerce through the port of Toled9. 
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The St. Liwrence Seaway which opens this spring offers unlimited potential 
benefits to the population of Ohio and its surrounding States. Toward achieving 
the maximum benefit from the St. Lawrence Seaway, it is vital and necessary that 
the channels being created by the construction of the seaway function for many 
years as planned. The diversion of water from the Great Lakes can only result 
in lowering lake levels thus having a substantial and injurious effect upon the 
earrying capacity of vessels using the Great Lakes and the seaway. This lower- 
jing of levels will in effect deprive navigation and commercial inierests of facil- 
ities Which they would otherwise enjoy in commerce on the Great Lakes. 

I have been authorized by the Toledo-Lucas County Port Authority to appear 
before this committee and urge that the committee refuse to recommend any bill 
which would permit the diversion of water from the Great Lakes. As a public 
agency charged with the responsibility of developing the port of Toledo, we 
believe that such diverison is not only not in the public interest but is detri- 
mental thereto. 


This statement was approved by Mr. E. O. Jewell, general manager, 
Toledo-Lucas County Port Authority. 

From those two statements, gentlemen, you can see that Toledo puts 
itself on the side of those States and cities opposing House bill 1. 

Mr. Fatuon. Thank you very much. 

Mr. Biarnik. Next, representing the State of Michigan, the Hon- 
orable Paul L. Adams, the attorney of the State, accompanied by 
Mr. N. V. Olds, assistant attorney general. 

We would like to have a former member of this committee, Con- 
gressman Thaddeus Machrowicz, make the introduction. 

Mr. Scuerer. Mr. Chairman, before we leave the witnesses appear- 
ing on behalf of the State of Ohio may I ask leave to insert in the 
record two letters I have from the senior Senator from Ohio, Frank 
Lausche, opposing this legislation and then make this request which 
appears in the first paragraph of his letter of February 16. He said: 

I urge that your Committee on Public Works, with respect to H.R.1, the 
Great Lakes water diversion bill, conduct new and complete hearings as distin- 
guished from your announced purpose, only to accept new evidence pertaining 
to engineering and economic data. 

On behalf of the Senator from Ohio I join with him in that request. 

Mr. Brarntx. Without objection it is so ordered. It will be in- 
cluded in the record following the last witness from the Ohio dele- 
gation. 

(The letters are as follows:) 

Fesruary 13, 1959. 
Inre H.R. 1 and 8. 308, Great Lakes diversion bills. 
Hon. Gorpon H. ScHerer, 
Member, Public Works Committee, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN Scnerer: I write you this letter because I believe that last 
year when the Great Lakes diversion bills were being considered in the House 
and the Senate, there was not had a clear understanding (1) about the position 
of Canada; (2) the impact that a 1-year 1,000-cubic-feet-per-second diversion 
would have respectively on each of the lakes below the point where the diversion 
occurred; and (8) the impact that would result from a 3-year diversion. 

The Corps of Army Engineers stated that a 1-year diversion would have a 
hegligible and practically unmeasurable impact in lowering the level of the 
waters on the lake involved; and that a 3-year diversion would definitely affect 
navigation and hydroelectric generation. 

The Corps of Army Engineers further stated that to measure what a permanent 
diversion would do required tests connected with not less than a 3-year diversion. 
To divert 1,000 cubic feet per second for 1 year would in no manner disclose 
what a permanent diversion would do. 
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Manifestly, for the purpose of argument, for instance either a 6-month or 
8-month diversion would still less reflect the impact of a permanent diversion. 

The Canadian Government did indicate that it would not object to a 1-year 
diversion; however, on the 1958 bill it made no mention of what its position 
would be if a 3-year or permanent diversion occurred. 

I suggest that contact be made with the State Department to insure the avail- 
ability of a definite statement from Canada as to what its position will be now 
and in the future on any diversion that will result in a measurably adverse im- 
pact on the navigational and hydroelectric generating capacity of the Great 
Lakes below Chicago. 

In my judgment the proponents of the plan to take water out of the Great 
Lakes to help Chicago in its sewage disposal, navigation, and hydroelectric aims 
have decided upon a 1-year diversion knowing that in that period, as distin- 
guished from a diversion of either 3 years or more, it would not at all tell the 
honest story of the impact that a permanent diversion would make. 

Information has come to me that the Corps of Army Engineers are now 
in the process of making a supplementary study; it will be completed in the 
near future. 

It will be essential that that study be fully explored so that every aspect of 
it will be made clear in the record. 

On the basis of the foregoing, I respectfully suggest that every effort ought 
to be made by the Members of Congress from Ohio, especially of those districts 
which are in the Great Lakes watershed in whole or in part, that we do not 
allow the diversion, intended to economically benefit Chicago at the expense 
of the economic detriment of Ohio and other States, to occur. 

If it is to happen, it ought to come about only after a most vigorous assertion 
of our legitimate rights. 

Sincerely yours, 
FRANK J. LAUSCHE, 


FEBRUARY 16, 1959. 
Hon. Gorpon H. SCHERER, 
Member, Public Works Committee, 
House of Representatives, 
Washington, D.C. 

DEAR CONGRESSMAN SCHERER: Supplementing my letter addressed to you on 
February 13, I urge that your Committee on Public Works, with respect to 
H.R. 1—the Great Lakes water diversion bill—conduct new and complete 
hearings, as distinguished from your announced purpose, only to accept new 
evidence pertaining to engineering and economic data. 

Ohio is one of the 49 sovereign States of the Union. It became a part of the 
Union with the understanding that its sovereign rights would always be pro- 
tected. Based upon natural, common, and international law it is vested with 
the right always to have the benefit of the water supply that naturally flows 
within and contiguous to its boundaries. 

Ohio, as a sovereign State, never expected that the U.S. Congress would try 
to take from it that which naturally and legally belongs to it, and give it toa 
sister State. Ohio asks for itself only that to which it is entitled by natural, 
common, and international law. It definitely feels that its rights will be tres- 
passed if the Congress of the United States attempts to give to Chicago water 
rights that do not belong to Chicago, but belong to Ohio and the sister States 
in the Great Lakes Basin east of Chicago. 

The common and international law definitely prohibits anyone, whether an 
individual, State, or Nation, from changing the quantity of the natural flow 
of waters either upward or downward to the economic disadvantage of a 
riparian owner downstream or upstream. 

Chicago is asking an increase in its capacity to dispose of sewage, generate 
hydroelectricity, and to water carry cargoes between Lake Michigan and the 
Mississippi River and beyond at the economic disadvantage of the States in 
the Great Lakes Basin east of where the diversion will occur. 

Should this Congress take from Ohio, other States, and another nation in the 
Great Lakes watershed, rights to water flow which belong to them, especially 
dealing with navigation, and give them to Chicago and Illinois, a plaguing in- 
soluble precedent will be established. 

What will be the answer of the United States in the event that Canada decides 
to divert waters out of the watershed of the Columbia River for the purpose of 
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increasing the cargo and passenger-carrying capacity, and the hydroelectric 
generating capacity of the waters situated in Canada and forming a part of the 
Columbia River watershed? 

This contingency can develop into a definite reality if, in dealing with the 
waters of the Great Lakes watershed, we lower them to a point harming economi- 
generating enterprises, and the Canadian facilities for the disposal of sewge. 
generating enterprises, and the Canadian facilities for the disposal of sewage. 

Moreover, what will be the future answer of Congress in the event one State 
in a specific watershed asks that water be diverted to its benefit at the expense 
and without the consent of sister States in another watershed? 

The issue involved on an interstate and an international basis is far too grave 
for the Public Works Committee of the House not to conduct full and complete 
hearings on the bill; and for it to take the position that the hearings which were 
conducted in the 85th Congress are generally ample to advise the Members of the 
86th Congress of the full nature of the affirmative and negative evidence dealing 
with the issue. 

In conclusion, I repeat that the Congress of the United States has neither the 
moral nor the legal right to take from Ohio and other States in the Great Lakes 
watershed water rights which belong to them and to give them to the city of 
Chicago, and that no individual State or Nation has the right to divert the natural 
flow of waters in a manner that will bring perceptible economic damage to a 
riparian owner either above or below the place where the diversion or impound- 
ment occurs. 

The Corps of Army Engineers is now making a supplemental study of what 
the impact will be in the event Chicago is granted a permanent diversion of 
1,000 cubic feet per second of the waters out of the Great Lakes Water Basin. 
It is my understanding that that supplemental study is now at the point of 
completion. 

On the basis of the foregoing, I respectfully submit to you that the Public 
Works Committee of the House of Representatives should conduct full and com- 
plete hearings on H.R. 1. 

Sincerely yours, 
FRANK J. LAUSCHE. 

Mr. Coox. Mr. Chairman, I would also like to ask unanimous con- 
sent to insert a telegram from Mr. Lambros, the city manager of Ash- 
tabula expressing their opposition. 

Mr. Buarnik. Without objection it is so ordered. 

(The telegram follows :) 


ASHTABULA, On10, February 16, 1959. 
Congressman Roserr Cook, 
New House Office Building, Washington, D.C.: 


Please submit objection of the city of Ashtabula to any increased diversion of 
Great Lakes waters to Illinois waterway system. The city of Conneaut, the 
city of Geneva, and the village of North Kingsville have previously presented ob- 
jection to diversion of water. We do not feel that a testing period should be 
allowed by legislation. We feel that the matter should be left in the jurisdiction 
of the courts. 


©. D. LAMBROS, 
City Manager, Ashtabula, Ohio. 

Mr. Biarnix. Congressman Machrowicz. 

Mr. Macurowtcz. Mr. Chairman, it is a great pleasure for me to 
appear before the committee of which I have been a member and to 
introduce to the committee a man who is very highly respected for his 
ability and thoroughness, within and without the State, Mr. Paul 
Adams, the attorney general and his assistant who will appear with 


him here, Mr. N. V. Olds. 

Before Mr. Adams proceeds, however, I would like to take this 
opportunity to thank the Chairman and the members of the committee 
for their cooperation with me in my efforts in the past few days and I 
hope that the committee will do what the Chairman has indicated is 
the intention of the committee to do, namely, to furnish all the oppor- 
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tunities possible to the parties who appear before the committee to 

resent all the evidence that they can. The attorney general for the 
Btate of Michigan, Mr. Adams, has informed the committee that the 
time was so short he was not able to secure the engineering data and 
other information which he feels, and probably rightfully so, should 
be a part of the record. 

Now, I know that this committee has always been very lenient in 
permitting much latitude in the evidence submitted on this issue and 
as a former member of this committee I know that the record is already 
very full for the proponents and opponents; nevertheless, there have 
been certain new matters which have come up which I feel should be 
brought to the attention of the committee and there are several mem- 
bers who disappeared before and therefore I think it was very proper 
for the committee to agree that this hearing be adjourned for two weeks 
at which time Mr. Adams will be in a position to present further evi- 
dence to the committee of such a nature that he feels should be in your 
possession. 

I want to sincerely thank the committee for its cooperation with me 
in my efforts to having that postponement made. 

Mr. Buatnix. We appreciate the explanation and it was a very ac- 
curate one. 

Mr. Adams and the other witnesses, it was not the intention at all 
of the committee in any manner whatsoever to try to limit or make 
too rigid the area which it wished to cover. Our hope was that this 
subject which has perhaps been heard of at as great a length if not as 
great a length as any matter that has been before this committee, we 
were hoping to minimize or reduce as much as possible any repetition 
of previous material and hoping to confine ourselves as much as pos- 
sible to new areas and new testimony and new facts which may be 
able to support whichever case you are presenting. 

I appreciate your explanation, Congressman. 

Mr. Buatnix. The Congressman from Illinois. 

Mr. Kuvczynsxt. Before we start with this testimony, I want to 
say to the Honorable Attorney General of Michigan you have just 
been introduced by a former member of this great committee, and we 
all highly respect Mr. Machrowicz. He played a big part in the pass- 
age of the St. Lawrence Seaway legislation. Our friend, Mr. Fallon, 
was the chief opponent. I remember those hearings when they made 
the statement the St. Lawrence Seaway would put the railroads out of 
business. Now I find the railroads are building up with the seaway, 
thanks to the gentlemen who had the foresight and helped pass the 
St. Lawrence Seaway legislation. 

Mr. Fation. I might say to the gentleman who mentioned my name, 
in connection with this great piece of legislation, and the one that you 
mentioned that passed some time ago, that I was surprised that the 
legislation now under consideration was with us along about the same 
time we were having hearings on the seaway, but never at any time did 
the proponents or the opponents of the seaway say anything about 
creating diversion that was going to wreck the program. 

Mr. Biatrnix. Off the record for a moment. 

(Discussion off the record.) 

Mr. BiarniK. On the record. 

Our friend and former member of the committee, distinguished 
member, colleague, from Michigan, Mr. Dingell is here, too, to join 
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with Congressman Kluczynski in getting this further time for hear- 
ings. Congressman, won’t you take the chair? Do you have a pre- 
liminary statement before the attorney general from your State 
proceeds? 

Mr. Dinceii. Mr. Chairman, I would be willing to wait until our 
attorney general has completed his statement. I have very little to 
say —: for a few remarks. 

I would like to say that the remarks of our distinguished attorney 

neral and the assistant who is with him today carry a lot of weight 
with me. I am sure they are experts on this subject of the water of 
the Great Lakes and the problems we on the Great Lakes have. I am 
sure the committee will find their statement very helpful. 

Mr. Buarnix. Mr. Adams, will you please proceed. 


STATEMENT OF PAUL L. ADAMS, ATTORNEY GENERAL OF THE 
STATE OF MICHIGAN; ACCOMPANIED BY N. V. OLDS, ASSISTANT 
ATTORNEY GENERAL FOR THE STATE OF MICHIGAN 


Mr. Paut Apams. Mr. Chairman, gentlemen of the committee, my 
name is Paul Adams; I am the attorney general of the State of Mich- 
igan, and first of all I would like to thank the chairman and the mem- 
bers of the committee and the Congressman from Michigan for their 
courtesy in extending these hearings for a period of at least 2 weeks in 
order that we might have further opportunity to prepare ourselves. 

I intended to make a protest at the shortness of the notice that was 
given to us and the indirectness of the notice which we received, but in 
view of the action which I understand is going to be taken by the com- 
mittee, let me assure you that the State of Michigan will do everything 
it can to expedite this matter and to present its case. 

A great deal of public interest has been aroused in my State over 
the so-called Chicago diversion controversy. Our people have now 
become alerted and alive to its implications as well as to its dire con- 

uences to their welfare. 

erewith is a copy of a full-page article entitled “New Round in 
Chicago Water Steal,” which appeared in the Detroit News on Mon- 
day, February 9, 1959. This is the first instance that I know of in 
which a major metropolitan newspaper has done a comprehensive 
piece of writing on this tremendous subject. 

I would ask permission that this article from the Detroit News of 
ponday, February 9, 1959, be made a part of the record of these 

earings. 

Mr. hele (presiding). Without objection it is so ordered. 

(The document is as follows :) 


{From the Detroit News, Feb. 9, 1959] 


New Rounp In Cuicaco Water Story BEHIND SEvEN-STATE 
BATTLE AGAINST DIVERSION 


(By Stoddard White) 


Without its water—surrounding seas, inland jewels, lifegiving underground 
Teservoirs—what would the water wonderland be? 

Alarm over new plans to “steal” more of one of Michigan’s most precious and 
famed resources has caused State officials to marshal their allies around the 
Great Lakes in a new battle before the U.S. Supreme Court. 
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So important is the problem of water supply to the whole Nation that J. Lee 
Rankin, Solicitor General of the United States, has called a conference for the 
early part of March. 

He will invite Illinois to tell its future plans in the historic Chicago water 
diversion from Lake Michigan and the other seven Lake States to state their 
opposition to what has happened and what might happen. 

Led by Wisconsin, the other States have been fighting for almost 40 years to 
check Chicago’s system of turning Lake Michigan water westward without re- 
turning any of it. ' 

Chicago uses lake water for its sewage system, sending the result westward 
toward the Mississippi—and to maintain tugs on the Illinois waterway. 


MARCH SHOWDOWN 


For almost the first time, Illinois’ opponents have been placed on the defensive, 
In March they must reply to a suit by that State, acting for a small water 
authority centered at Lombard, one of Chicago’s western suburbs. 

That water authority proposes to draw water—though only a tiny fraction of 
of that taken at Chicago—from the big lake and, after using it 25 miles inland, 
send it down the Mississippi side of a watershed. 

Michigan and the other States contend that, after purification in a sewage 
disposal system, the water should be returned to the Great Lakes. 

Their protests cast a cloud over the Lombard bond issue. Now Illinois, on be- 
half of the Lombard authority, is suing for a Supreme Court order to make 
Michigan and the others stop these tactics. 

Nicholas V. Olds, assistant Michigan attorney general in charge of the water 
case, calls the Lombard plan “only the precursor of a flood of such demands.” 

“Lombard wants to grow at our expense,” he says. “Its area is running out 
of well water for homes, commerce and industry. So it is in the position of 
being in danger of overdrawing your bank account and going to another bank 
for money.” 

WORLD’S GREATEST 


Olds and Attorney General Paul L. Adams head a fight to protect every drop 
of water in the Great Lakes Basin—the largest fresh-water basin in the world. 

If they do not protect it, they say, the Lake States will lose invaluable quanti- 
ties of water, and Federal and local governments will lose the millions of dollars 
they have spent to maintain navigation channels, beaches, recreation areas and 
water supplies. 

Other water-thirsty communities, behind the divide and watching their own 
wells dry up, view the lakes with longing eyes. They would like to pump lake 
water over the divide—whence it never would be returned. 

By virtue of its position in the center of the basin, Michigan is the only State 
which can abstract water from the lakes and automatically return most of it to 
them. Any other community, except a small one on the very lakeshore, would 
send it down the outside of the divide, never to return. 

Other States are not being dogs in the manger, however. A proposal by 
Youngstown and other communities in southeastern Ohio to take Lake Erie 
water for their own use was slapped down by their own State government. 


NO EXCEPTIONS 


Every important municipality—American or Canadian— on the lakes, except 
Chicago, returns to the lakes the water which it bas extracted, used and purified 
through treatment plants. 

“We see no reason why Chicago should not be made to do likewise,” Adams 
and Olds told the State Department, which must consider the damage to 
Canadian areas. 

Chicago's only excuse is that it would cost money to do so. But, by using 
Lake Michigan water, its per capita cost for sewage treatment is well below 
that of much smaller communities. 

“It has such a large revenue-collecting base that it could well afford to con- 
struct and operate the works necessary.” 

What are the ol)jections to Chicago’s water diversion? The State lawyers 
say these are the principal damages: 

1. To navigation and commercial interests: 
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Taking more than 1,800 cubic feet a second for domestic use has lowered Lakes 
Michigan and Huron 2 inches and Lakes Brie and Ontario an inch each. 
Harbors and channels are affected correspondingly. 


THE BIG INCH 


An inch of water permits a large Lakes freighter to load nearly 100 tons of 
cargo. It increases the annual tonnage of the whole Lakes fleet by 1,500,000 
gross tons. Lost water levels cost the fleet $4 million in annual revenue and 
jncrease transportation costs on the cheapest transportation system in the 
world. 

The Federal Government dredges 100 of the 400 lakes harbors. Diversification 
nullifies costly Federal improvements, as well as mostly improvements by local 
governments and individuals—many millions of dollars. 

Value and utility of the huge bulk freighters is impaired; accordingly, the 
welfare and prosperity of the population of the complaining States are injured. 

Additionally, yachtsmen, fishermen and other small-boat owners operate their 
poats only with difficulty during low-water periods. 

2. To riparian (waterside) property: Hundreds of miles of shoreline in Lakes 
States has been “substantially” damaged. Large investments have been hurt 
in commercial and private summer properties. Extensive damage has been 
caused to fishing and hunting grounds, spawning beds and open marshes. 

3. To the rights of the States themselves: These States suffer damage to parks, 
camps and fish hatcheries on the lakeshore. They suffer as consumers of lake- 
borne coal for public buildings and State institutions. 

4, Specifically, to New York State and its citizens for power losses in the 
Niagara and St. Lawrence Rivers: New York citizens lose a potential revenue 
of $1,027,841 a year because the water goes west instead of east and over Niagara 
Falls or down the St. Lawrence to hydroelectric powerplants. This figure is 
doubled if Canada’s equal share is considered. 


THE ISSUE 


Illinois’ opponents among the Lakes States ask the Supreme Court to halt the 
discharge of treated sewage into the Chicago Sanitary and Ship Canal and to 
require that it be returned, purified, to the Great Lakes Basin. 

They surgest that the court appoint a “special master’—a powerful investi- 
gator for itself—to take testimony and report on Chicago's compliance with 
an order to return its water to the lake. 

(Former Chief Justice Charles Evans Hughes was such a “special master” 
in 1929. The High Court affirmed his findings of great loss to the other States. 
In 1930 it ordered the diversion held down to 1,500 eubie feet a second, in addi- 
tion to ‘domestic pumpage,” that water ordinarily needed for home, commercial 
and industrial use. This order still stands.) 

Solicitor General Rankin, at his March hearing, will attempt to inquire how 
Chicago is coming with its sewage treatment program. 

Chicago’s opponents contend that the efficiency of the treatment plants has 
dropped in 6 years from about 95 percent to about 85 percent. 

Missouri and other States into whose waters Chicago’s treated sewage is 
discharged, complain that treatment is inadequate. A leading engineering pub- 
lication says that of 700 to 750 tons of solids to dispose of daily, Chicago’s plants 
can handle only 450 to 500 tons. 

CITIES OBJECT 


This means, according to the engineers, that 200 to 250 tons of solids a day 
must be disposed of “by other means.” Many of these are flushed down the 
Chicago and Illinois Rivers. 

Smaller communities along these rivers between Chicago and the Mississippi 
object to the sewage. Their alternative is a greater flow from Lake Michigan, 
Which often floods their towns. The third proposition is that of the opposing 
States—that Chicago be made to spend the money to purify its sewage and return 
itto Lake Michigan. 

International complications enter the picture. Ontario, at least, has asked 
its Federal Government to protest to the United States against Chicago diversion. 

“There certainly is real ground,” Michigan’s lawyers told the State Depart- 
ment, “for fearing that Canada will use (Chicago diversion) against us in case 
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we get into a disagreement with Canada over its intentions to divert the waters 
of the Columbia River.” 

(The Columbia passes through both Canada and the United States. The right 
of Canada to use some of the water before it gets to this country and empties 
into the Pacific Ocean is a subject of current controversy and study.) 

The opposing States also worry about the growth of Chicago and its water 
problems. It already has the world’s largest sewage treatment system. 


HUGE GROWTH SEEN 


In 1930—when the present court order was issued—the Sanitary District of 
Chicago covered 450 square miles. By 1957 this had grown to 920 square miles— 
and it had become known as the metropolitan sanitary district. 

Chicago has bragged that it will grow to supply filtered water to 3,000,000 
people not now receiving it. This figure does not even consider industrial 
demand. 

Chicago serves not only itself, but 85 adjoining suburbs. Estimates are that 
within our time its population will exceed 15,000,000 people. In 17 years, the 
opponents say, the ordinary diversion of water for domestic pumpage will double 
and lower the lake another 2 inches. 

Michigan and the other contestants worry lest they are not moving fast enough. 

Sovereign States are exempt from what lawyers call the doctrine of “laches’— 
the doctrine that it is the complainant’s fault if he fails to protest against a 
wrongdoing. 

Olds says this is something like publishing the banns in a church—in effect, 
“speak now or forever hold your peace,” pushed beyond its capacity. 


MUST ACT NOW 


But courts, from time to time, have refused relief to municipal or other soy- 
ereign entities which failed to assert their rights. 

“We insist that we might wake up 20 years hence and find the Supreme Court 
convinced that we did not protest enough and therefore are not entitled to 
relief,” Olds says. 

Another ancient doctrine is that of riparian (shoreside owner) rights. That 
doctrine says that only the riparian owner has the right to take water—and that 
the right even then belongs only to the land user and the benefit must go to 
the land itself. 

To answer this argument, Chicago argues that the whole State of Illinois 
is the riparian owner of Chicago’s waterfront. 

Michigan’s lawyers say, however, a basic doctrine of riparian rights is that 
the user must return a “reasonable amount” of what he has taken from the 
stream or lake. 

The first bill in the 1959 Congress called for an extra 1,000 cubic feet a second 
at Chicago for “other improvements,” including navigation and sanitation. 


TWO VIEWS 


Chicago argues that 1,800 cubic feet for domestic pumpage is needed to sus- 
tain navigation on the Sanitary-Ship Canal. This is one of America’s most im- 
portant inland waterways, connecting Chicago with the Mississippi and the Gulf 
of Mexico. 

But Gen. Emerson R. Itschner, chief of the Army’s Corps of Engineers, says 
that the present 1,500 cubic feet is ample. 

The canal is what is known as “slack water,” and water is needed only to 
open and close the locks to permit the passage of boats. 

It is worse than “slack water,’ Michigan authorities declare. They call it a 
“cesspool,” and say that its use as a dumping area for sewage only postpones 
the day when Chicago will be compelled to adopt Michigan’s solution—treating 
the water and returning it to Lake Michigan. 

“The canal has become a fetid mess,” Adams and Olds say. “As long as the 
Sanitary District insists on using it as a cesspool for untreated industrial wastes 
and inadequately treated sewage, there will be clamor for more diverted water 
from Lake Michigan.” 
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MILLIONS SPENT 
| General Itschner says that even if duplicate locks were built in the future to 
handle increased traflic on the busy waterway, 1,750 cubic feet of water a second 
would be ample. 


| “The Federal Government spends millions of dollars annually in maintaining 
adequate depths in connecting channels and shallow areas of the Great Lakes 
and the St. Lawrence Seaway,” the Michigan attorneys told Rankin. “Our ports 
and cities spend large sums for the same purpose. 

tf | “It is illogical to spend money on one hand so that proper depths can be main- 
tained and then allow a diversion which militates against the maintenance of 

such depths—particularly when the diversion can be stopped by requiring 


) (Illinois) to return its treated effluent to the lake.” 
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if . The big basin—The world’s largest fresh water reservoir is the Great Lakes 
Basin, down whose watersheds flow rivers to help fill more than 95,000 square 
ys | miles of water surface. The basin provides water for many purposes, includ- 
ing navigation, electric power, recreation, drinking, sewage treatment, and 
to | commercial and industrial use. It directly serves eight American States 
| and two Canadian Provinces. On this U.S. lake survey map the heavy broken 
a lines show the divide between the lakes basin and other drainage basins. 
es} All the water of the lakes flows eastward through the 10 States and Provinces 
ng except at (1), where Chicago diverts Lake Michigan water for its own uses. 
Once used, this goes westward over the divide and is forever lost to the lakes 
he from which it came. Canada diverts water, too—but into the lakes. At 
eg (2) the Ogoki River and Long Lake, which formerly flowed toward Hudson 
er Bay, were reversed to provide local power. But, by treaty, Canada is en- 


titled to take for navigation and power at (4) and (5) an amount equal to 
that poured into Lake Superior. At the Soo locks (8) the level of Lake 
Superior is governed by an international control dam and water is taken 
(though later returned) for power purposes. Outside Buffalo (6) water is 


diverted for navigation and power purposes into the New York State canal 
system. 
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Mr. Pau Apams. February 11, 1959, there appeared in the Detroit 
News the following editorial concerning this controversy, and I should 
like to read this one editorial out of the many that we have in our files 
because I think it does represent a new approach and yet shows a great 
concern that the people of our State have with this problem. This 
editorial is entitled, “Water Leakage.” 

Any great natural resource invites exploitation, so it’s understandable that 
many communities eye the seemingly endless waters of the Great Lakes with 
longing. It’s natural, too, that they want to get and use the water as cheaply as 
possible. 

i But exploitation without protection for the rights of others with an interest 
in that water is injustice. Exploitation without conservation is waste—of a 
kind seen too much already on this continent. 

That’s the kind of exploitation the Great Lakes Basin is headed for if Chicago 
and others are allowed to use huge volumes of lake water in homes and factories, 
then flush it down the Mississippi. It’s the cheap way for them; others pay the 
difference in lost lake boat cargo capacity and lost hydroelectric power. 

Though the U.S. Supreme Court curbed Chicago’s diversion somewhat, it has 
never ruled on a number of central questions. They are now brought to a head 
by the growth of Chicago’s suburbs, some of which want to do the same as their 
big brother. The amount they want is small, but if they succeed, others will 
follow and the trickling leakage will become a flood. 

Michigan and the other riparian States have no choice but to fight the specter 
in the courts, on an all-or-nothing basis. But for the arrogant attitude of Illi- 
nois it might not be necessary. The water is there, and it could be a godsend 
for many communities outside the Great Lakes Basin. 

And this is the part I would particularly like to direct to the atten- 
tion of the committee : 

It is quite possible that the engineers could devise means to keep channel 
depths stable, however much water is diverted out of the lakes. It is possible 
to calculate precisely how much diversion costs in lost hydroelectric power. 

It would not be unreasonable to ask communities which use lake water and do 
not return it to bear the cost of such compensatory arrangements. Payment for 
damage done to others is surely a proper charge upon the economic benefits these 
communities would derive from water they can get nowhere else. 

This might be done by compact among all the interested States and Canadian 
provinces, but it will not be done as long as Illinois persists in its intention of 
taking whatever it pleases, and the Devil take the rest of us. We see no hope 
for such a mutual-benefit arrangement until Illinois is slapped down in the 
courts. 

Gentlemen, I don’t propose this editorial as a stand for the sovereign 
State of Michigan but I do want to bring it to your attention as evi- 
dence of the thinking that is going on in a great metropolitan news- 
paper and the fact that the minds of the people are not closed to this 
problem, that they are willing to look at new approaches and new 
solutions. 

Coming down to the ramifications of this present bill there are 
several items which I would like to direct to the attention of the 
committee. 

Item 1: Pending litigation in the Supreme Court of the United 
States. 

In December 1957, the complainant States—namely, Wisconsin, 
Minnesota, Ohio, Pennsylvania, Michigan, and New York—filed an 
application in the Supreme Court of the United States pursuant to 
the terms of the open-end decree of April 21, 1980, to amend that 
decree in order to require the State of Illinois and the new Metro- 
politan Sanitary District of Greater Chicago to return the domestic 
pumpage of Chicago to Lake Michigan. The quantity of domestic 
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pumpage has varied but at present it amounts to between 1,700 and 
1,800 cubic feet per second. This is the water which the city of 
Chicago pumps out of Lake Michigan for domestic and commercial 
uses and which later finds its way into the sewers as sewerage and 
industrial wastes, thence to the sewage disposal plants of the sani- 
tary district, which after treatment is discharged into the sanitary 
canal and irretrievably lost to the Great Lakes Basin. 

At the time the Supreme Court considered the terms of the decree 
in 1930, Chicago was faced with the tremendous job of constructing 
sewage disposal plants. The Court therefore permitted temporarily 
the discharge of this domestic pumpage into the sanitary canal but 
left the matter open for further consideration at a later date. Be- 
cause of the great growth in population and the industrial develop- 
ments in and around Chicago the other Great Lake States have been 
fearful that unless Chicago is compelled, at this time, to return its 
treated water back to Lake Michigan the day would soon be here 
when the quantity of so-called domestic pumpage would double and 
triple in size. The Supreme Court on March 3, 1958, denied our 
application, but with leave to renew it with allegations made more 
definite and certain as a basis for the relief which we were seeking. 
Consequently in October 1958, the complainant Great Lake States 
filed in the Supreme Court an amended application and a brief in 
support of this new application. 

Scuerer. May Mr. Chairman, and ask the wit- 
ness a question at. this point. 

What is the domestic pumpage per year of the city of Chicago 
now? I have a recollection it’s 400 billion gallons a year. 

Mr. Paut Apams. Well, Mr. Scherer, that is a question that I can’t 
answer in gallons. The amount in cubic second-feet of the domestic 

umpage, as I stated, is somewhere between 1,700 and 1,800 cubic 
eet, but T can’t reduce that for you. 

Mr. Scurrer. Per second? 

Mr. Paut Apams. Per second, yes. 

Mr. Scuerer. Well, I read some place this morning it is a little 
over 400 billion gallons a year. 

Mr. Paut Apams. I will be happy to provide that information for 
the committee but I don’t have it at present. 

The Supreme Court has not yet acted upon our application and 
will not act until after it has received a brief from the Solicitor 
General of the United States advising the Court of the position of 
the Government of the United States with respect to the national and 
international implications involved in this new phase of this long- 
standing litigation. A few days ago we filed a motion to allow us 
until March 31 to file our reply brief, in which we advised the Court: 

Complainant States show that the reasons for requiring additional time to 
flea reply brief are that certain important information and data needed for the 
benefit of the Court will not be available for some time. This information relates 
toa further study now being made by the Corps of Engineers, U.S. Army, con- 
cerning damages to navigation and shipping suffered by the complainant Great 
lakes States by reason of diversion of domestic pumpage water at Chicago by 
defendants; and to data relating to the efficiency of operation of other sewage 
disposal plants in the Great Lakes area which will show that (in our opinion) 
the operations of defendant Chicago Sanitary District sewage disposal plant 
at Stickney are not in compliance with the recommendations of Special Master 
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greeter Evans Hughes, nor in conformity with a judgment and decree of this 
ourt. 

Mr. Scuerer. May I interrupt so the record is clear. I have before 
me a minority report filed by the Senator from Michigan, Senator 
McNamara, in which he says that the annual domestic pumpage for 
the city of Chicago is 425,636 million gallons per day, ick is about 
425 billion gallons a year according to the Senator’s report. 

Mr. Paut Apams. I wish to advise this committee that Mr. J. Lee 
Rankin, the Solicitor General of the United States, has scheduled a 
meeting in his oftice of all of the Great Lake States including Illinois 
for March 2, 1959, at which time he proposes to discuss with us the 
ramifications and complexities of this litigation, and that is one of the 
reasons why I am grateful to this committee for having adjourned the 
hearings until after this conference, because it will enable us to report 
to you the results of our conference with the Solicitor General. 

At this time I would like to make a part of the record in this case the 
amended application of the Lake States for a reopening and the 
brief which we have presently filed with the Supreme Court because I 
think that the amended application and the brief will be helpful to the 
committee as setting forth the position of these States. 

Mr. Buarnix (presiding). Without objection, it is so ordered. 

(The documents are as follows :) 
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IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM A. D. 1958 


STATES OF WISCONSIN, MINNESOTA, OHIO and PENNSYL- 
VANIA, 


Complainants, 
v. 
STATE OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
Defendants. 
No. 2 Original 
STATE OF MICHIGAN, 
Complainants, 


v. 
a OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
et al., 
Defendants. 
STATES OF MISSOURI, KENTUCKY, TENNESSEE, LOUISIANA, 
MISSISSIPPI and ARKANSAS, 
Intervening Defendants. 


No. 3 Original 
STATE OF NEW YORK, 


Complainant, 


— OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
et al., 


Defendants. 
No. 4 Original 


AMENDED APPLICATION OF THE STATES OF WISCONSIN, MINNE- 
SOTA, OHIO, PENNSYLVANIA, MICHIGAN AND NEW YORK FOR A 
REOPENING AND AMENDMENT OF THE DECREE OF APRIL 21, 1930 
AND THE GRANTING OF FURTHER RELIEF 


STATE OF WISCONSIN STATE OF PENNSYLVANIA 
Stewart G. Honeck Thomas D. McBride 
Attorney General Attorney General 
Roy Tulane Lois G. Forer 
Assistant Attorney General Deputy Attorney General 
STATE OF MICHIGAN 
Attorney Genera 
Géneral Samuel J. Torina 
Solicitor General 
Melvin J. Peterson Nicholas V. Olds 


Deputy Attorney General Assistant. Attorney General 


STATE OF OHIO STATE OF NEW YORK 


ave Louis J. Lefkowitz 
William Saxbe Attorney General 


Attorney General Richard H. Shepp and 
Robert E. Boyd Dunton F. Tynan 
Assistant Attorney General Assistant Attorneys General 


Herbert H. Naujoks 
Special Assistant to the Attorneys General 
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IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM A. D. 1958 | 


— 


STATES OF WISCONSIN, MINNESOTA, OHIO and PENNSYL- 


VANIA, 
Complainants, 
v. 
STATE OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
Defendants. 
No. 2 Original 
STATE OF MICHIGAN, 


Complainants, 
v 


STATE OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
et al.. 
Defendants. 


STATES OF MISSOURI, KENTUCKY, TENNESSEE, LOUISIANA, 
MISSISSIPPI and ARKANSAS, 


Intervening Defendants. 
No. 3 Original 
STATE OF NEW YORK, 
Complainant, 
STATE OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
Defendants. 


No. 4 Original 


Amended Application of the States of Wisconsin, Minne- 
sota, Ohio, Pennsylvania, Michigan and New York for a 
Reopening and Amendment of the Decree of April 21, 
1930 and the Granting of Further Relief 


To the Honorable The Chief Justice and Associate Justices 
of the Supreme Court of the United States: 


The amended application of the states of Wisconsin, 
Minnesota, Ohio, Pennsylvania, Michigan and New York 


| 
| | 
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by their respective attorneys general respectfully shows 
to the Court that: 


I 


This amended application is for a reopening of the above 
entitled actions pursuant to the provisions of paragraph 7 
of the decree entered therein on April 21, 1930 (281 U.S, 
696), and pursuant to the order entered on March 3, 1958 
(2 L. Ed. 2d 526). 


These are original actions, the first of which was filed 
by the state of Wisconsin in 1922. The Wisconsin bill of 
complaint was amended in 1925 and the states of Minne- 
sota, Ohio and Pennsylvania became co-complainants. In 
1926, the state of Michigan filed a separate bill of complaint 
and later that year the state of New York also filed a 
separate bill. These bills alleged, in substance, that the 
diversion solely for sewage disposal proposed by the state 
of Illinois and its Agency, the Sanitary District of Chicago, 
of huge quantities of water from Lake Michigan through 
the Chicago Drainage Canal into the Illinois Waterway 
had lowered the levels of Lakes Michigan, Huron, Erie and 
Ontario and their connecting waterways, and of the St. 
Lawrence River above tidewater, not less than six inches, 
to the serious damage and injury of the complainant states 
and their peoples. The complainants sought to enjoin this 
diversion. 


This court in its decision of January 14, 1929 (278 US. 
367) affirmed the findings of Special Master Charles Evans 


Hughes as to the great losses sustained by the complainant 


states and ordered a reduction in diversion and the speedy 
construction of adequate sewage treatment plants and 
facilities. The Court then referred the cases back to the 
Special Master to determine the practical measures needed 
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3 to dispose of the sewage of the Chicago area without diver- 
sion and the time required for the completion of such works. 
On April 14, 1930, the decision of this Court on re-reference 
was handed down (281 U.S. 179). And, on April 21, 1930, 
the Court’s decree (281 U.S. 696) was entered. 


7 | The decree, among other things, provides: 
g “3. That on and after December 31, 1938, the said 
| defendants are enjoined from diverting as above in 
excess of an annual average of 1,500 c.f.s. in addition 
d | to domestic pumpage. 
,- “4. That the provisions of this decree as to the 
n diverting of the waters of the Great Lakes-St. Lawrence 
it system or watershed relate to the flow diverted by the 
a defendants exclusive of the water drawn by the City of 
1e Chicago for domestic water supply purposes and enter- 
Le ing the Chicago River and its branches or the Calumet 
0, River or the Chicago Drainage Canal as sewage. The 
bh | amount so diverted is to be determined by deducting 
Ly from the total flow at Lockport the amount of water 
d pumped by the City of Chicago into its water mains 
t. and as so computed will include the run-off of the 
8, Chicago and Calumet drainage area. 
es 
‘is “5. That the defendant the Sanitary District of 
Chicago shall file with the clerk of this Court semi- 
annually on July first and January first of each year, 
5. | beginning July first, 1930, a report to this Court ade- 
ns quately setting forth the progress made in the con- 
nt struction of the sewage treatment plants and appurte- 
dy | nances outlined in the program as proposed by the 
nd Sanitary District of Chicago, and also setting forth 
the the extent and effects of the operation of the sewage 
led treatment plants, respectively, that shall have been 
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placed in operation, and also the average diversion of 
water from Lake Michigan during the period from the 
entry of this decree down to the date of such report, 


“6. That on the coming in of each of said reports, 
and on due notice to the other parties, any of the parties 
to the above entitled suits, complainants or defend- 
ants, may apply to the Court for such action or relief, 
either with respect to the time to be allowed for the 
construction, or the progress of construction, or the 
methods of operation, of any of said sewage treatment 
plants, or with respect to the diversion of water from 
Lake Michigan, as may be deemed to be appropriate. 


“7, That any of the parties hereto, complainants or 
defendants, may, irrespective of the filing of the above 
described reports, apply at the foot of this decree for 
any or further action or relief, and this Court retains 
jurisdiction of the above-entitled suits for the purpose 
of any order or direction, or modification of this decree, 
or any supplemental decree, which it may deem at 
any time to be proper in relation to the subject matter 
in controversy.” 


II 


A. At the time the decree was entered, defendant Metro- 
politan Sanitary District of Greater Chicago, then known 
as the Sanitary District of Chicago, included the City of 
Chicago and 54 cities, towns and villages, having a com- 
bined total area of 438 square miles, with a population of 
3,901,569 as of 1930. 


B. Now the District includes the City of Chicago and 
106 adjoining municipalities, having a combined total area 
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of 920.14 square miles, with a human population as of 1955 
of 4,600,000. 


©. The present projected human population for the area 
to be served by the District, according to a recent publica- 
tion issued by the Sanitary District is 15 to 20 million in 
human population within twenty years. 


Til 


A. The public water supplies hereinafter referred to 
as “domestic pumpage” is the water used by serving the 
people, commercial establishments and industrial plants 
situated within the boundaries of the Sanitary District. 
The water is taken from Lake Michigan by six or more 
Chicago area municipalities and numerous industries. We 
do not question the right to use the water that is the so- 
called domestic pumpage provided it is then returned to. 
the Great Lakes basin. After use, the water is discharged 
as sewage and industrial wastes into local government or 
Sanitary District owned sewers through which said sewage 
and wastes are conveyed to one of the three Sanitary 
District sewage treatment works, constructed pursuant to 
this Court’s decree of April 21, 1930, as will appear more 
fully from the records and files of this Court. 


B. The collecting system of sewers are of the so-called 
“combined” type which convey not only sewage and in- 
dustrial wastes, but during times of storm such amounts of 
run-off as are permitted to find their way into the system. 
When it storms, mixtures of sewage and industrial wastes 
with variable amounts of storm water do not enter the 
sewage disposal plants for treatment but are overflowed 
without treatment through regulator-operated relief outlets 
into the Chicago River or the Chicago Dysienge Canal and 
its tributary waterways. 
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C. The District is not fully and effectively collecting all 
sewage and industrial waste within its jurisdiction, but is 
permitting large volumes of sewage and industrial waste 
to be discharged untreated, or partially treated, into the 
Chicago Drainage Canal and its tributaries under both dry 
weather and wet weather conditions. 


D. As the service area of the District continues to 
increase in population, commercial establishments, and 
industrial plants, accompanied by the resulting increase in 
sewage, industrial wastes and storm run-off, the polluted 
condition of the Chicago River and the Sanitary Canal will 
become increasingly aggravated so long as the Sanitary 
District is permitted to continue to discharge treated 
effluents and untreated overflow from is combined sewers 
into these waterways. 


E. These waterways are slack-water navigation facili- 
ties under control of the Federal Government. 


IV 


The Sanitary District through its experts and witnesses 
who appeared before the Special Master on re-reference 
outlined a program of constructing sewage treatment works 
which would satisfactorily and adequately treat all of the 
sewage and industrial wastes of the District. 


(See Joint Abstract of Record for Hearing upon Excep- 
tions to the Special Master’s Report on Re-Reference, 
pages 509 and 510.) 


The operating efficiency of the Sanitary District sewage 
disposal plants has dropped sharply during the last six 
years. The operating efficiency of treatment attained by 
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the Sanitary District as shown by the feduction in bio- 
chemical oxygen demand and the amount of solids removed 
per day during the years 1952-1957 is shown by the follow- 
ing tabulation: 


Sewage treated Per Cent Solids Per Cent 

Million Gallons B. O. D. Tons Per Day Solids 
Year Per Day Removal Raw Sewage Removal 
1952 1,112.8 93.6 786.3 | 91.1 
1953 1,103.8 89.6 741.5 84.7 
1954 1,170.6 88.1 781.2 82.9 
1955 1,183.3 86.1 876.4 82.4 
1956 149.6 85.8 937.5 88.2 
1957 1,230.7 85.6 862.0 80.6 


(24th) Annual Report of Operations (1957), Metropolitan 
Sanitary District of Greater Chicago, pages 119, 120, 122, 
123, 124. 


The Sanitary District in 1929 assured this Court that its 
treatment works and facilities would be operated in such 
an efficient manner that the effluent discharged into the 
Sanitary Canal would in nowise create nuisance conditions 
which might endanger and injure public health in the area. 
The drop from a removal of 93.6 per cent of bio-chemical 
oxygen demand removal in the year 1952, to a removal of 
85.6 per cent in the year 1957, and from an average of 91.1 
per cent solids removal in the year 1952, to 80.6 per cent 
solids removal in the year 1957, is due to the neglect, failure 
or default of the Sanitary District to operate properly and 
to provide sufficient disposal facilities at its sewage treat- 
ment works. 


V 


By the decree of April 21, 1930, the Sanitary District 
was allowed to divert from Lake Michigan into the Chicago 
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Drainage Canal an annual average not to exceed 1,500 
c.f.s. for the purpose of maintaining navigation in the Port 
of Chicago and the connecting Illinois waterway in addition 
to the quantity of water abstracted from Lake Michigan 
for the purpose of domestic pumpage. In 1939, at the time 
the diversion was fully reduced pursuant to the terms of 
the decree, the total diversion of 1,500 c.f.s. for navigation 
plus domestic pumpage amounted to 3,110 ¢.f.s. The diver- 
sion increased to 3,205 c.f.s. in 1954, and to 3,500 c.f.s. in 
1956. As the population of greater Chicago increases, as 
the Sanitary District takes in larger areas, and as the in- 
dustrial development in the geographical area served by 
the Sanitary District continues to expand, the volume of 
water to be diverted from Lake Michigan and discharged 
into the Canal by the Sanitary District as domestic pumpage 
will increase beyond the limits that were estimated at the 
time the Court entered its decree in 1930. In 17 years the 
diversion of water as domestic pumpage from Lake Mich- 
igan at Chicago will double. 


This Court, foreseeing that the withdrawals for domestic 
pumpage might be shown to be excessive, recognized the 
right of complainants to seek modification of the decree 
and stated: 


“If the amount withdrawn should be excessive, It 

' will be open to complaint. Whether the right for 
domestic use extends to great industrial plants within 
the District has not been argued but may be open to 
consideration at some future time.” (281 U. 8. 179 at 


page 200.) 


The amount withdrawn as domestic pumpage is excessive. 
The increasing extension of domestic pumpage to industrial 
plants unlawfully injures complainants. 


it 
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VI 


Many industrial plants have established themselves 
within the District since the date of the decree. Many 
more are located in the municipalities annexed by the 
Sanitary District since the decree. The Sanitary District 
openly advertises for and attracts many new and additional 
commercial and industrial enterprises, all of which are 
substantial users of water. With the projected growth in 
population and industry within the next 20 years of 15 
or 20 million persons the quantities of water diverted from 
Lake Michigan as “domestic pumpage” will become more 
and more excessive, to the irreparable harm and injury 
of the complainants. The use of Lake Michigan water at 
Chicago will double within the next 17 years by 1975 with 
the resultant additional lowering of the Great Lakes another 
two inches, causing still greater damage to complainant 
states and their peoples. (See Par. X, infra) 


Vil 


The capacity of the Chicago Drainage Canal is such that 
it cannot accommodate sufficient dilution to enable it to 
adequately carry the increased pollutional load discharged 
into the slack waters of the Canal. 


VIII 


Since the year 1900, the domestic pumpage of the metro- 
politan Chicago area has been permanently diverted from 
and lost to the Great Lakes watershed. The loss has been 
caused by action of the defendants diverting to the Missis- 
sippi Valley Watershed via the Chicago Drainage Canal 
the domestic pumpage after such waters leave one of the 
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three Sanitary District plants as effluent. The annual 
average domestic pumpage of the metropolitan Chicago 
area permanently diverted from the Great Lakes-St. 
Lawrence watershed by the defendant Sanitary District 
amounted to 1805 cubic feet per second in the year 1956, 
and the domestic pumpage at Chicago permanently diverted 
and lost to the Great Lakes-St. Lawrence watershed in the 
year 1957 totaled 1803 cubic feet per second. 


Such diversion of the waters of the Great Lakes system 
is in violation of the rights of complainants, and is causing 
extensive, substantial and continuing damages to the com- 
plainant states and their peoples. 


. Such diversion is not necessary for the purpose of dis- 
posing of the sewage of the Chicago area. Nor is it neces- 
sary for the protection of the water supply of the Chicago 
area and the health of the people of the Chicago area. 


Other Great Lakes communities that take their water 
supply from the Great Lakes or their connecting channels 
return such water, after use, to the lake or watercourse 
from which it was obtained without any injury to the health 
of the people using such water and without causing any 
nuisance conditions in the lake or other watercourse. This 
is in conformity with the standards set by the United States 
Department of Health. 


Ix 


Cessation of the diversion by the defendants of the waters 
of the Great Lakes-St. Lawrence system, as domestic pump- 
age, will not injure or impair the health of the people of 
the Chicago area or the navigability of the Port of Chicago, 
or of the Chicago Drainage Canal, or of the Illinois Water- 
way. (See Par. XIII, infra) 
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x 


A. Substantial damage to complainants has been and 
is being caused by defendants’ action in diverting the waters 
of the Great Lakes-St. Lawrence system as domestic pump- 
age through the Sanitary District Canal with the resultant 
artificial lowering of the levels of all of the Great Lakes 
(except Lake Superior) and their connecting channels and 
the St. Lawrence above Montreal. Such damage falls into 
four general classes, to-wit: 


1. Damage to navigation and commercial interests; 


2. Damage to riparian property of a non-navigational 
character; 


3. Damage to the proprietary and quasi-sovereign 
rights of complainant States: 


4. Damage and losses caused to the state of New York 
and her citizens by defendants’ diminution of the 
flow of the waters of the Niagara and St. Lawrence 
Rivers which are used for the generation of hydro- 
electric power at power sites on the Niagara River 
(now under construction and to be in full operation 
in a few years) and on the St. Lawrence River where 
the New York power project is substantially com- 
pleted and in operation. 


1. The diversion at Chicago of more than 1,800 cubic 
feet per second of domestic pumpage by defendants has 
caused a lowering of nearly two inches in the levels in 
Lakes Michigan and Huron, and one inch in the levels in 
Lakes Erie and Ontario, which lowering affects to the same 
extent the water levels in the connecting channels and 
outlet rivers and all the inner harbors, bays, inlets and 
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river mouths along the respective shore lines of these 
waters. 


This artificial lowering of such water levels is a sub- 
stantial burden upon both interstate, intrastate and foreign 
commerce. It decreases the carrying capacity of the large 
lake vessels by from 180 to 200 tons per cargo. It takes 
away annually more than 2,500,000 tons of carrying capacity 
of the Great Lakes vessels at a loss of more than $4,000,000 
in annual revenue. This loss is reflected in transportation 
costs to the people of the Great Lakes states. 


There are 400 harbors on the Great Lakes and their 
connecting channels, of which 100 have been improved by 
the Federal Government. These Federal improvements 
consist of the excavation and maintenance of channels from 
deep waters in the lakes to the harbor entrance. Inner or 
local harbors located inside of the Federal channels, are 
excavated and maintained at local expense. The port de- 
velopment expenditures for the Great Lakes ports for the 
12-year period 1946-1957 were approximately 147 million 
dollars. The artificial lowering of the levels of the Great 
Lakes caused by defendants’ diversion at Chicago of domes- 
tie pumpage from Lake Michigan, has and will continue to 
nullify costly improvements made by the Federal Govern- 
ment under direct authority of Congress, and costly im- 
provements made by state and local government, private 
industries and individuals. These large and substantial 
losses have cost and will continue to cost, the Federal 
Government, the complainant states and their peoples many 
millions of dollars in extra dredging and maintenance work 
required to maintain the proper navigable depths in such 
waters. 


The diversion by defendants as aforesaid has also ob- 
structed the navigable capacity of all of the unimproved 
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harbors, landings, bays, inlets, river mouths, and shallow 
sheltered waters used by pleasure boats, fishing boats and 
similar small craft along the shoreline of Lakes Michigan, 
Huron, Erie and Ontario in the states of Wisconsin, Mich- 
igan, Ohio, Pennsylvania and New York. 


Practically all of the commerce of the ports of Minnesota 
and Wisconsin located upon Lake Superior is to and from 
the lower lakes. The usefulness and prosperity of the Lake 
Superior ports of Minnesota and Wisconsin are dependent 
upon the navigable depths obtaining in the channels and 
harbors of the lower Great Lakes, since the navigable 
capacity and usefulness of such ports is limited by the 
critical points of navigation necessarily traversed by their 
commerce to and from the lower Great Lakes ports. The 
obstruction of the navigable capacity of the channels and 
harbors in and on the lower Great Lakes has seriously 
damaged and interfered with the commerce of the Lake 
Superior ports of Minnesota and Wisconsin, resulting in 
substantial damage to the states of Minnesota and Wiscon- 
sin and their peoples. 


The obstruction of the navigable capacity of the Great 
Lakes and their connecting channels, both within and 
without the complainant states, has substantially dimin- 
ished the value and utility of the extensive and costly 
terminal facilities for lakeborne traffic, which facilities 
have been provided in the port cities of complainant states 
by municipalities and private citizens and residents thereof. 


The impairment of the navigable capacity of the Great 
Lakes and their connecting channels has also seriously 
damaged the shipping interests on those waters by lessening 
the value and utility of the huge bulk carriers which carry 
more than 95% of the Great Lakes waterborne trade, and 
all this has injured and seriously threatens the welfare and 
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prosperity of the large number of people of complainant 
states engaged in shipping over the Great Lakes. 


2. The direct damage to property other than to naviga- 
tion interests by the artificial lowering of the levels of the 
Great Lakes by defendants’ diversion of domestic pumpage 
at Chicago is immense. This artificial lowering of the 
levels of the Great Lakes has caused substantial damage to 
riparian property along the hundreds of miles of shoreline 
of complainant states. It has depreciated the large invest- 
ments in commercial summer resorts and their private 
sport areas, private summer cottages and homes in the 
summer resort regions of Wisconsin, Ohio, New York and 
Michigan. This causes a continuing injury to the welfare 
and prosperity of the people of those states. Extensive 
damage has been caused to fishing and hunting grounds, 
spawning beds, and open marshes which were the natural 
habitat of extensive and valuable wild life. 


3. The third class of damage is to the proprietary and 
quasi-sovereign rights of the complainant states. These 
states have suffered and will continue to suffer damage to 
their parks, camps and fish hatcheries located on the lake 
shores and as users and consumers of lake-borne coal for 
public buildings and state institutions. 


4. The artificial lowering of the Great Lakes system by 
the diversion of more than 1800 cubic feet per second of 
water from the Great Lakes-St. Lawrence system as “domes- 
tic pumpage” at Chicago results in the substantial inter- 
ference with the use of the waters of the Niagara and St. 
Lawrence rivers for the generation of hydro-electric power 
by the state of New York and its Power Authority, a cor- 
porate municipal instrumentality of the State. The action 
of defendants in reducing the amount of water available 
for the generation of power at the hydro-electric power 
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plants located on the Niagara and St. Lawrence rivers has 
and will continue to deprive the state of New York and 
her citizens of substantial revenues. The 1800 cubic feet 
per second of water diverted by defendants could and 
would be used for the generation of power at the Niagara 
and St. Lawrence plants. The Niagara power project is 
now under construction. It will be completed in a few 
years at a total cost of $700,000,000. The Authority’s St. 
Lawrence power project which cost approximately 
$350,000,000 is now substantially completed and in opera- 
tion. Half of this power project is in the United States and 
half in Canada. In addition Canada has completed and has 
in operation a power project on the Niagara River. 


The following table shows the loss to Power Authority’s 
Niagara and St. Lawrence plants of energy, capacity, and 
revenue from permanent diversion of 1800 cubic feet per 
second at Chicago. 


Annual energy loss, 1,000 Kilowatt-hours per year 


Niagara __... 173,566.8 
Total 222,166.8 
Cost (per 1,000 Kilowatt-hours) —___.. $2.67 
Revenue Loss $593,184.35 
Annual capacity loss (Kilowatt-year) 
Niagara ...... ‘ 29,700. 
St. Lawrence 6,521.4 
Total 36.221.4 
Cost (Kilowatt-year) $12. 
Revenue loss $434,656.80 
Total Annual Revenue Loss -_.......-...... $1,027,841.15 
87981 O—59———_-7 
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If the equal loss to Canada’s Niagara and St. Lawrence 
plants is considered, the diversion of 1800 cubic feet per 
second at Chicago results in an annual revenue loss in 
power generation of $2,055,682.30. In fifty years this 
would amount to $102,784,115.00. 


XII 


Complainants further allege that the injuries aforecited 
still continue to exist and will be accentuated because of 
the ever increasing diversion of water at Chicago from the 
Great Lakes Basin. 


XIII 


Recent studies made by the United States Corps of Engi- 
neers have established that a diversion of 1,500 c.f.s. is 
adequate to maintain navigation in the Port of Chicago 
and the Illinois waterway. Complainants do not challenge 
this diversion but allege that no diversion as “domestic 
pumpage” is necessary for navigational purposes and de- 
mand a cessation of diversion of water for “domestic pump- 
age” from the Great Lakes Basin. 


XIV 


In further support of their allegation that no water 
should be diverted and permanently abstracted from the 
Great Lakes Basin for “domestic pumpage,’’ complainants 
allege that it is possible and feasible to return the effluent 
from the Sanitary District’s treatment plants to Lake 
Michigan without endangering the domestic water supply 
taken from said lake by the City of Chicago and other 
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municipalities because of the many advances and develop- 
ments which have taken place since 1930 in the science 
and technology of the treatment and purification of sewage 
and industrial wastes; that the Sanitary District in its 
treatment works and facilities is able to provide, and has 
provided in 1952 up to 93.6% treatment of all of the sewage 
and industrial wastes collected in said District; that said 
93.6% treated effluent (after proper chlorination where 
necessary) could be returned to the waters of Lake Mich- 
igan through pipes and tunnels running from said treat- 
ment plants to appropriate locations in Lake Michigan, 
whose waters are in such volume and contain such a high 
content of dissolved oxygen as to render said prechlorinated 
effluent innocuous immediately upon its diffusion through- 
out the waters. Complainants further allege that all of 
the municipalities except Chicago lying along the Great 
Lakes and receiving their domestic water supply therefrom, 
both American and Canadian, after treatment return their 
“domestic pumpage” to the waters of the lake from which 
it is taken without experiencing any danger or hazard to 
their domestic water supply and public health. 


WHEREFORE COMPLAINANTS PRAY: 


(1) That the State of Illinois and the Metropolitan Sani- 
tary District of Greater Chicago be forthwith restrained 
and enjoined from discharging any of the treated effluents 
emanating from its sewage and industrial treatment facili- 
ties into the Sanitary and Ship Canal, and that said State 
of Illinois and the Metropolitan Sanitary District of Greater 
Chicago be required by mandatory injunction of this Court 
to return all of said effluent to the Great Lakes Basin from 


_ which it originally came in the form of “domestic pumpage,” 


the aforesaid injunctions to be made effective at such times 
and under such terms as to this Court shall seem meet 
and just. 
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(2) That if such decree is not made forthwith, a Special 
Master be appointed to take testimony and evidence with 
respect to the issues contained in this petition and to report 
with respect to the time, method, and manner in which the 
State of Illinois and the Metropolitan Sanitary District of 
Greater Chicago shall comply with Paragraph (1) of this 
prayer, and with respect to whether the Court should ap- 
point a Permanent Master invested with such authority 
as he may require for the purpose of maintaining surveil- 
lance over the operation of the sewers, interceptors, and 
other sewage and water collecting facilities and the sewage 
disposal and industrial treatment plants and works operated 
by the Metropolitan Sanitary District of Greater Chicago. 


Respectfully submitted, 
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Stewart G. Honeck Thomas D. McBride 
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plainant States by Reason of the Lowering of 
the Levels of the Great Lakes Caused by De- 

_ fendants’ Abstraction of the Domestic Pumpage 
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the Waters of the Niagara and St. Lawrence 
Rivers for Power Development _ 
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A. What is “domestic pumpage” 


B. The Sanitary District Has No Right to Divert 
Its Treated Effluent into the Sanitary Canal— 
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IN THE SUPREME COURT OF THE UNITED STATES 
October Term, A.D. 1958 


ee OF WISCONSIN, MINNESOTA, OHIO and PENNSYL.- 
VANIA, Complainants, 


STATE OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
Defendants. 
No. 2 Original 


STATE OF MICHIGAN, 


Complainant, 
v. 
STATE OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
Defendants. 
No. 3 Original 
STATE OF NEW YORK, 
Complainant, 
Vv. 
STATE OF ILLINOIS and the SANITARY DISTRICT OF CHICAGO, 
Defendants. 


No. 4 Original 


BRIEF IN SUPPORT OF AMENDED APPLICATION OF THE 
STATES OF WISCONSIN, MINNESOTA, OHIO, PENNSYLVANIA, 
MICHIGAN AND NEW YORK FOR A REOPENING AND AMEND.- 
MENT OF THE DECREE OF APRIL 21, 1930 AND FOR THE 
GRANTING OF FURTHER RELIEF. 


BRIEF IN SUPPORT OF AMENDED APPLICATION OF 
THE STATES OF WISCONSIN, MINNESOTA, OHIO, 
PENNSYLVANIA, MICHIGAN AND NEW YORK FOR 
A REOPENING AND AMENDMENT OF THE DECREE 
OF APRIL 21, 1930 AND FOR THE GRANTING OF 
FURTHER RELIEF 


I, 
INTRODUCTION 


Pindar, the early Greek lyric poet, in his Ode to the 
Greek Games, some five hundred years before Christ, wrote: 
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“Best of all things is water.” Today the Great Lakes are 
often referred to as a billion dollar asset. We can do with- 
out silver, gold, diamonds, and other precious metals and 
stones but we cannot do without water. Recently, at a Water 
Conservation Conference held at Chicago, Major-General 
Emerson C. Itschner, Chief of the Corps of Engineers, 
United States Army, stated that water is now a limited 
resource in the United States, and he urged a stepped-up 
program of water conservation to keep America strong. 
General Itschner estimated that in seventeen years the de- 
mand for water in the United States would double. (Chicago 
Sun-Times; Chicago Daily Tribune; August 28, 1958) The 
Illinois State Water Survey agrees that the use of water 
will be doubled in the next seventeen years and every 
seventeen years for a long time to come. (Chicago Daily 
News, October 10, 1958) 


In addition to domestic and industrial uses of water, the 
use of water for navigation purposes is also important. 


In the light of the present critical international situation, 
it is important that the levels of the Great Lakes be re- 
stored and maintained at their natural levels. Shipping 
on the Great Lakes must be maintained at its highest level 
in order to provide the low cost transportation for iron ore, 
coal, wheat, and manufactured products to and from the 
various ports on the Great Lakes and thereby maintain our 
economic and defense strength at the highest level possible. 


The attention of the Court is invited to the fact that 
despite the warnings of the Court, as expressed in its opin- 
ions and decrees, with respect to the diversion of water 
from Lake Michigan by defendants, the defendants still 
suffer from an insatiable thirst for more diverted water for 
a purpose which this Court has declared to be constitu- 
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tionally inadmissible, namely, sanitation.{1] This voracious 
appetite brings to mind the unappeasable hunger of the 
beast encountered by Dante, in the first canto of his In- 
ferno:[?] 


“That never doth she glut her greedy will, 
And after food is hungrier than before.” 


Fearful that these insistent and seemingly unappeasable 
demands for more diverted water from the Great Lakes by 
the defendants might cause or bring about, unless opposed 
by the complainant states, a situation from which complain- 
ants and defendants alike could not be rescued even by 
this Court, the said complainant states join in the filing 
of this Amended Application with this Court. We have 
felt it imperative that this be done before the course of 
events makes it difficult if not impossible, even for this 
Court, to turn back the clock of time. We agree with the 
statement made by General Itschner that already the avail- 
ability of sufficient water of good quality for industrial 
and community use has become critical in many areas and 
that the problem is becoming more acute. A good beginning 
in solving the problem of water shortage in the Great Lakes 
area would be to order the Chicago Sanitary District to 
return the Chicago domestic pumpage to the Great Lakes 
from which such domestic pumpage is taken. 


I. 
HISTORY OF THE LITIGATION 


The state of Wisconsin filed an original action in this 


[1] 

Wisconsin et al. vy. Illinois, et al., 278 U.S. 367 (1929) ; and 281 US. 
179 (1930). 
[2] 

Longfellow translation, Inferno, Canto I, Lines 98, 99. 
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Court Under Section 2 of Article III of the United States 
Constitution in 1922. The Wisconsin bill of complaint was 
amended in 1925, and the states of Minnesota, Ohio and 
Pennsylvania became co-complainants with the state of Wis- 
, consin. The amended bill sought an injunction to restrain 
the state of Illinois and the Sanitary District of Chicago 
from causing any water to be taken from the Great Lakes- 
St. Lawrence watershed in such a manner as to abstract per- 
manently and divert the same from that watershed. In 
1926 the state of Michigan filed a separate bill of complaint 
for the same relief. The state of New York likewise, in 
1926, filed a separate bill asking for the same relief. On 
November 23, 1926, this court ordered the three suits con- 
solidated for hearings before the Special Master. (273 U.S. 
642, 650; 278 U.S. 367, 369, 370) 


The amended bills alleged that the diversion by the de- 
fendants of huge quantities of water through the Chicago 
District Canal had lowered the levels of Lakes Michigan, 
Huron, Erie and Ontario and their connecting channels, and 
of the St. Lawrence River above tidewater, not less than six 
| inches, to the serious injury of the complainant states, their 
citizens and property owners, and that the acts of the de- 
| 
| 


fendants had never been authorized by Congress but were 
in violation of the rights of the complainant states and 
their peoples, and that the withdrawals of water from Lake 
Michigan were for the purpose of taking care of the sewage 
of the Chicago area and were not justified by any control 
Congress had attempted to exercise or could exercise in 
interstate commerce over the waters of the Great Lakes, 
and that such withdrawals were in palpable violation of 
the Act of Congress of March 3, 1899. Complainants asked 


that the diversion of water from Lake Michigan be en- 
joined. 


This Court referred these causes to Charles HEvans 


tay 
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Hughes, as Special Master, and after full hearing, the Mas- 
ter’s report was filed on November 23, 1927. The Master’s 
report stated that the lowering of the lake levels of the 
Great Lakes was 6 inches based on a diversion of 8500 cubic 
feet per second diversion at Chicago, and that this resulted 
in substantial damage to complainants’ navigation, com- | 
mercial, and other interests. (Master’s Report, November 
23, 1927, p. 118) 


This Court affirmed the findings of the Master as to 
the losses suffered by complainant states and their peoples, 
which resulted through the illegal diversion at Chicago, 
and ordered a reduction in the diversion to a point where 
it would rest on a legal basis, and thereby restore the nav- 
igable capacity of the Great Lakes to their proper levels. 
(278 U.S. 367, 420-421) The suits were then referred back 
to the Special Master to determine the practical measures 
needed to dispose of the sewage of the Chicago area with- 
out diversion, and the time required for the completion of 
such disposal works, The Court’s decision on reference 
ordered the final reduction in diversion to 1500 cubic feet 
per second, plus domestic pumpage, to be made by Decem- 
ber 31, 1938 by which date the sewage disposal works and 
facilities were to be completed. (281 U.S. 179) In this opin- 
ion, Mr. Justice Holmes pointed out that the defendants 
were doing a wrong to the complainants and that they 
must stop it, that the defendants must find a way out at 
their peril, and that the state of Dlinois must devote all 
of its powers to dealing with an exigency to the magnitude 
of which it seems not yet to have fully awakened, and fur- 
ther, that Illinois cannot base any defenses upon difficul- 
ties which it has itself created. (281 U.S. 179 at 197) 


Qo. = © 


On April 21, 1930, a decree was entered which provided 
for a gradual reduction in the unlawful diversion of Lake 
Michigan water and a gradual restoration of the rights of 
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the Lake States in order to permit the construction of the 
sewage disposal works claimed to be necessary to protect 
| the health of the peoples in the Chicago area. (281 U.S. 
696) Mr. Chief Justice Taft had pointed out that: 


“Though the restoration of the just rights to the 
| complainants will be gradual instead of immediate, it 
must be continuous and as speedy as practicable, and 
must include everything that is essential to an effective 
project.” (278 U.S. 367, at 420-421) 


This Court found that the times fixed by the Master 
} for the completion of the sewage disposal works were as lib- 
eral as the evidence permitted (281 U.S. 179, at 199). With 
any reasonble diligence, all of said sewage disposal works and 
other facilities could easily have been fully completed and 
put into operation on or before December 31, 1938, the 
| date fixed for the final reduction in diversion. 


After inexcusable delays in the construction program 
during 1930-1932, the states of Wisconsin, Minnesota, Ohio 
and Michigan, complaining of the delay in the Sanitary 
District’s construction program, petitioned this Court for 
the appointment of a commissioner or special officer to 
execute the decree of April 21, 1930, on behalf of and for 
the defendants. The Court appointed Edward F. McClennen 
to make summary inquiry and report to the Court; (1) 
The causes of the delay in obtaining approval for and 
_ prompt construction of controlling works in the Chicago 
River to prevent reversals in the Chicago River in times 
of storm; (2) The causes of the delay in providing for the 
construction of the southwest side treatment works; (3) 
The financial measures necessary to carry out the decree 

of April 21, 1930. (287 U.S. 578 (1932)) After full hearings, 
the Master filed his report on March 13, 1933, in which, 
among other things, the Master pointed out that: 
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“‘the decree is painful to the defendants and they have 
been influenced by hope that something would happen 
so that the flow at Lockport need not go as low as the 
1500 c.f.s. to which the decree now limits them, after 
December 31, 1938, * * *’’. (Master’s Report of March 
13, 1933, at Page 6.) (Emphasis supplied) 


The report of the Master placed the blame for the delays 
on defendants for failure to proceed to a decision on a site, 
for failure to prepare plans, designs, etc., for the key south- 
west treatment works, and for failure to apply for approval 
for controlling works in the Chicago River. (Master’s Re- 
port, March 13, 1933, at pages 5-60, 125-126.) The Master 
also recommended enlargement of the decree of April 21, 
1930, so as to require Illinois to furnish the necessary money 
needed and to take appropriate steps to secure completion 
of the facilities required to carry out the decree of the Court. 
(Master’s Report, March 13, 1933, pages 61-112, 126-128.) 
On the basis of this report, the Court, on May 22, 1933, 
rendered its decision affirming the Master’s Report. (289 
U.S. 395.) On the same day, the decree was enlarged so as 
to require the state of Illinois to take all necessary steps 
to secure the moneys needed for the completion of adequate 
sewage disposal plants and incidental facilities for the 

‘disposition of the sewage of the Chicago area. (289 U.S. 
710) 


On and after December 31, 1938, the Sanitary District 
reduced the diversion of waters from the Great Lakes-St. 
Lawrence system to 1500 cubic feet per second, plus domes- 
tic pumpage. 


On January 11, 1940, the state of Illinois filed its petition 
for a temporary increase in diversion of Lake Michigan 
water to 5000 cubic feet per second, plus domestic pumpage, 
until December 31, 1942. on the ground that a dangerous 


ans 
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condition to public health existed along the Sanitary Dis- 
trict Canal and the Illinois waterway. This Court, after 
hearing oral argument and after having considered the 
petition and return thereto, and the briefs, filed a per curiam 
opinion, which held, in part: 


“‘The state of Illinois has failed to show that it has 
provided all possible means at its command for the 
completion of the sewage treatment system as required 
by the decree as specifically enlarged in 1933 (289 U.S. 
395,710, 77 L. Ed. 1465, 53 S. Ct. 671, 788). No adequate 
excuse has been presented for the delay. (309 U.S. 569 
at 571.)’’ (Emphasis supplied) 


Thereafter, the Court appointed Monte M. Lemann as 
Special Master to make summary inquiry and to report to 
the Court. After extended hearings, the Master filed his 
report on March 31, 1941, in which the Special Master recom- 
mended dismissal of defendant state of Illinois’ petition 
for temporary increased diversion on the ground that 


‘*the facts proven did not establish any menace to the 
health of the people of Lockport and Joliet, or elsewhere 
along the waterway requiring an increase in diversion 
in water from Lake Michigan.’’ (Master’s Report, 
March 31, 1941, page 54). 


The Court dismissed the petition of the state of Illinois, 
with costs, (313 U.S. 547). 


In 1950, the state of Illinois petitioned the Court for an 
interpretation and clarification of the decree of April 21, 
1930, as amended. The complainant states herein opposed 
such petition and moved to dismiss the petition of Illinois 
on the ground that the decree was clear and unambiguous. 
On October 23, 1950, this Court granted the motion and 
dismissed the petition. (340 U.S. 858.) 
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In November 1956, the state of Illinois petitioned this 
Court for temporary modification of the decree ‘‘to permit n 
a diversion of ten thousand cubic feet of water per second, I 
in addition to domestic pumpage, for a period of one hun- a 
dred days following the entry of the Court’s order author- a 
izing such modification, within which time it is anticipated a 
that the impairment to navigation which now exists on the 
Mississippi River and the Illinois Waterway can and will 
be ameliorated.’’ 
The states of Minnesota, Ohio, New York, Pennsylvania 
and Michigan agreed to allow a temporary increased diver- 
sion. Wisconsin did not so agree. The state of Wisconsin, 
in a short memorandum dated December 5, 1956, moved that b 
the petition of the state of Illinois be dismissed. b 
The Solicitor General of the United States, J. Lee Rankin, 4 
filed a memorandum on behalf of the United States as L 
Amicus Curiae, which pointed out the interests of the United o! 
States with regard to the paramount power of Congress tr 
in the regulation of navigation, and the treaties between the ce 
United States and Canada which affect the total problem of to 
diversion. 
sh 
The Sanitary District of Chicago filed a motion for clari- af 
fication of the decree of 1930, or in the alternative for the 
appointment of a Special Master. The states of Wisconsin, | 
Ohio, Michigan and New York moved to dismiss the motion D 
made by the Sanitary District. The Court denied the motion . 
of the Sanitary District for clarification of the decree (352 
U.S. 947) but granted the petition for a temporary increase : 
in diversion to and including January 31, 1957. On Janv- ot 
ary 28, 1957, the Court granted a motion to increase further C} 
the temporary diversion to and including February 28, 1957. 37 
(352 U.S. 983) 
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On March 3, 1958, the Court denied an application and 
motion made by complainants for an amendment of the 1930 
Decree to require defendants to return the domestic pump- 
age at Chicago to Lake Michigan, with leave to renew the 
application and motion with allegations made more definite 
and certain as a basis for the relief sought. 


III 


DISCUSSION OF COMPLAINANTS’ AMENDED 
APPLICATION 


Complainants’ case, as stated in the amended application, 
boils down to this: The defendant Sanitary District has 
been and is continuing to divert huge quantities of water 
(1800 cubic feet per second) as domestic pumpage from 
Lake Michigan; this water is permanently lost to the Great 
Lakes watershed and has the effect of lowering the levels 
of all of the Great Lakes (except Lake Superior) and their 
tributary waters by approximately two inches, thereby 
causing substantial, irreparable and continuing damages 
to complainant states and their peoples; this diversion is 
excessive and is increasing and the decree of April 21, 1930, 
should be amended to provide that the domestic pumpage 
at Chicago must be returned to Lake Michigan. 


By an Act of the Illinois legislature in 1955, The Sanitary 
District changed its name to the Metropolitan Sanitary 
District of Greater Chicago. Apparently this was done 
because of the tremendous increase in size, in population 
and the number of industries located therein. In 1930, when 
the Court entered its decree, the Sanitary District com- 
prised an area of 438 square miles, including the city of 
Chicago and 54 municipalities with a human population of 
3,710,000, plus an industrial waste equivalent population 
of 1,700,000. In 1955, the Sanitary District had a total area 
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of 920.14 square miles and a human population of 4,600,000, 
with an industrial waste equivalent of 3,800,000. Since 
1930, the District has doubled in size and number of munici- 
palities. According to an estimate made by the Sanitary 
District the population of the District will increase to 15 
or 20 million within twenty years, and the demand for water 
will double within 17 years. (The Story of the Metropolitan 
Sanitary District of Chicago; 1956, Published by the Sani- 
tary District.) 


The Sanitary District has not filed any reports with this 
Court since January 1, 1939, and there is no way of knowing 
exactly the efficiency of the operations of the treatment 
plants of the Sanitary District. The Sanitary District is 
not subject to the authority of the Illinois Sanitary Water 
Board insofar as control of pollution in streams is concerned. 
The Illinois state statute creating the Board, as amended, 
specifically excepted therefrom “any existing sanitary dis- 
trict which now has a human population of one million or 
more within its territorial limits.” (Smith-Hurd Illinois 
Annotated statutes, Chapter 19, Par. 144) 


Consequently, the present Sanitary District is a kingdom 
unto itself, from which even the state of Illinois, its creator, 
is excluded. This legal situation has placed an iron curtain 
around the Sanitary District and accurate information re- 
garding the operations of the sewage collection system and 
the treatment works is difficult to obtain. 


However, during the recent hearings before the Senate 
Subcommittee on Public Works and during the debate on 
the Senate floor of the Chicago Water Diversion bill, H.R. 2, 
85th Congress, Second Session, the following data obtained 
from the Sanitary District by the U. S. Department of 
Health, Education and Welfare, indicates laxity and in- 
effectiveness of the present operations of the Sanitary Dis- 
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trict in the handling and treatment of the sewage of the 
Chicago area. In 1951, the Sanitary District attained a 
92.5 per cent biochemical oxygen demand removal; in 1952, 
a 93.6 per cent biochemical oxygen demand; in 1953, an 
89.6 per cent biochemical oxygen demand; in 1954, a bio- 
chemical oxygen demand removal of 88.1 per cent; in 1955, 
| an 86.1 per cent biochemical oxygen demand; in 1956, an 
85.8 per cent biochemical oxygen demand removal; and in 
| 1957, an 85.6 per cent biochemical oxygen demand. The per 
| cent of solids removed dropped from 91.1 per cent removal 
| in 1952 to 80.6 per cent removal of solids in 1957. The above 
| figures show a sharp decline in the efficiency of operations of 

the District’s sewage treatment plants. It is clear that the 
| Sanitary District is dragging its feet insofar as the current 
| operations of its sewage treatment works are concerned. 


Over the years, the Sanitary District, in deciding on a 
' . @ourse of action in the methods and manner of handling 


this sanitation problem, has committed two grievous errors: 


(1) Many years ago, at the turn of the century, the 
Sanitary District chose to dispose of its untreated sewage 
by discharging it into the so-called Chicago Drainage Canal. 
| By diverting from Lake Michigan large quantities of clean 
fresh water, the Sanitary District hoped not only to dilute 
the untreated sewage and treated sewage effluent but also 
AY to flush such sewage away from its own doorstep and down 

| the Illinois waterway. The state law of Illinois of 1895 
made it the legal duty of the defendant, Sanitary District, 
| to divert water from Lake Michigan through the canal at 


the rate of 333 1/3 cubic feet per second, for every 100,000 
inhabitants of the Sanitary District. As the population in- 


i creased, the Sanitary District was required to increase the 
f diversion of water from Lake Michigan. By the year 1920, 
- the Sanitary District was obligated under the law of 1895 
7 to divert 9,876 cubic feet per second of water from Lake 
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Michigan. (See p. 9, Bill of Complaint, State of Wisconsin, | 
Oct. Term, 1921, filed 1922). The Court ordered the con- , 
struction of sewage treatment plants to reduce the diver- | 
sion but even with the completion of the sewage treatment | ) 
program submitted by the Sanitary District at the hearings | | 
(Defendants’ Exhibit 1387; Master’s Report on Re-reference, __ 
Dec. 17, 1929, pages 10-11; Defendants’ Ex. 1385, pages 6-7, 
of Master’s Report on Re-reference), and approved by the 
Special Master (pp. 34-35 of the Report of Re-reference), ' 
the Sanitary District has not resolved its sewage disposal 
problems. It is clear that the Sanitary District erred in 
believing that dilution of its sewage effluent, and its dis- 
charge through its treatment plants into the Chicago Drain- 
age Canal, into another drainage basin, was an effective, 
reasonable, and lawful method of disposing of its sewage. 


The reason why dilution and subsequent discharge of 
sewage into the present waterway is not capable of doing 
a satisfactory job of sewage disposal is set forth in the 
amended application, particularly Paragraph III thereof. 
The gist of the trouble is this: 


The Chicago Drainage Canal, through a system of locks 
and dams, operates a slack water facility. Such a system 
requires a minimum of velocity in order that a large water- 
borne traffic may safely utilize the facility. This canal 
system is also receiving the waters for all effluents dis- 
charged by the District’s treatment plants, numerous trade 
wastes, as well as vast volumes of storm water which ac- 
cumulate in the District’s sewer system during periods of | 
surface runoff. Storm water overflow from such “com- | 
bined system” is mixed with raw sewage and when such 
a mixture is discharged untreated into a water, it carries 
large quantities of solids and biochemical oxygen demand 
substances. The present pollution loading in the watersof | 
this slack water canal system is so great that no amount of | 
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dilution water diverted from Lake Michigan can satisfy 
adequately the biochemical demand of this “open sewer’’ 
' and still allow utilization of the canal for navigation pur- 
| poses. The fact is, the District is utilizing the Drainage 
| Canal as a huge disposal facility for the complete collection 
and treatment system that the Sanitary District has failed 
to provide as required by the Special Master and the de- 
’  gisions of the Court. (1927 and 1929 Reports of Special 
Master Hughes; also 278 U.S. 367, 281 U.S. 179). 


(2) Faced with the sanitation problem created by rap- 
idly increasing population, booming industries and an ever 
increasing area of service, the District has committed its 
| second error. It has failed to provide and construct ade- 
quate sewage and industrial waste collection and treatment 
| facilities to match this growth. On the other hand, the 

District has encouraged and stimulated expansion and ac- 
! cepted the sanitation problems of contiguous municipalities 
by connecting their sewers to its already overloaded col- 

lection and treatment systems, further aggravating the 

basic problem of complete collection and treatment of the 
' sewage and industrial waste of the Chicago area. 


as Simply put, after the decree of 1930 and after further 
. | amendment of the decree in 1933, the Sanitary District 
1 very reluctantly constructed certain sewage treatment facil- 
- ities to treat the sewage of the District. However, even 
e = though the final reduction in diversion to 1500 cubic feet 
.  persecond, plus domestic pumpage, was made on January 1, 


f {| 1989, all of the needed sewage treatment works were not 
- | completed as of that date as required. In 1940, the Court, 
h in commenting on defendants’ petition for additional tem- 
8 porary diversion, said: (309 U.S. 569, 571) 

ro | “The State of Illinois has failed to show that it has 


provided all possible means at its command for the 
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completion of the sewage treatment system as required 
by the decree as specifically enlarged in 1933 (289 
US. 395, 710, 77 L. Ed. 1283, 1465, 53 S. Ct. 671, 788). 
No adequate excuse has been presented for the delay.”’ 
(Emphasis supplied) 


Today, with a large increase in area, in services required, 
and in population in the Sanitary District, we find the Dis- 
trict still procrastinating and omitting to do all within its 
power to provide all of the facilities needed to treat ade- 
quately all of the sewage of the District. The Sanitary 
District still persists in using obsolete techniques of sewage 
disposal by discharging the wastes, some treated, others 
untreated, into the Chicago Drainage Canal, where they 
are diluted with Lake Michigan water. The “mess” is 
flushed on down the waterway into the Mississippi basin, 
This method was archaic and inefficent in 1930 and it is 
ineffecient today to an even greater degree. The Sanitary 
District has three huge treatment plants which are capable 
of much better performance than shown by the results in 
the last years. The efficiency of operations has dropped 
sharply, as indicated above. Nevertheless, the District 
seeks by every means at its command to obtain greater 
amounts of diversion of dilution water from the Great Lakes 
watershed to the injury and at the expense of the complain- 
ant states. 


IV 


DAMAGE AND INJURIES INFLICTED UPON THE 
COMPLAINANT STATES BY REASON OF THE 
LOWERING OF THE LEVELS OF THE GREAT 
LAKES CAUSED BY DEFENDENTS’ ABSTRAC. 
TION OF THE DOMESTIC PUMPAGE AT CHI- 
CAGO 


The Special Master in his report of November 23, 1927, 
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at page 118, after discussing the question of damages sus- 
tained by complainant states, said: (Page 118) 


“I therefore find that the complainants have estab- 

lished that the diversion through the Chicago Drain- 

age canal has caused substantial damage to their navi- 
gation, commerical and other interests as above 
stated.” 


This Court, in its decision of January 14, 1929 (278 US. 
367, 421), affirmed the findings of the Special Master as 
to the damages suffered by complainant states and their 
citizens and said, in part: 


“The master finds that the damage due to the di- 
version at Chicago relates to navigation and com- 
| mercial interests, to structures, to the convenience of 
| summer resorts, to fishing and hunting grounds, to pub- 
lic parks and other enterprises, and to riparian proper- 
ty generally, but does not report that injury to agri- 

| culture is established. * * * 


| “The great losses to which the complainant states 
and their citizens have been subjected by the reductions 
of levels in the various lakes and rivers, except Lake 
| Superior, are made apparent by these figures.” 


The amended application herein alleges that the diversion 
at Chicago by defendants of 1800 cubic feet per second has 
| | caused a lowering of the levels of all of the Great Lakes 
3 (except Lake Superior) of approximately two inches and 

the lowering of their connecting waters which has resulted 
in decreasing the carrying capacity of the large lake vessels 
which carry 95% of the lakeborne freight, by from 180 to 
' 200 tons per cargo. This lowering has resulted in a re- 
duction of more than 2,500,000 tons of carrying capacity of 
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the Great Lakes vessels each year and causes an annual loss 
in revenue of more than $4,000,000. This loss is reflected in 
additional transportation costs to the peoples of the Great 
Lakes states. (See Paragraph X, Part Al, Amended Ap. | 
plication). | 


The allegations in the Amended Application further 
charge that the diversion of Lake Michigan water at Chi- 
cago in the guise of “domestic pumpage”, by lowering the 
lake levels, has nullified and will continue to nullify 
costly improvements in aid of navigation made by the 
Federal Government under direct authority of Congress, | 
and further has nullified and will continue to nullify costly 
improvements made by state and local governments, private 
industries and individuals, in port development projects, 
and that the large and extensive damages so sustained by 
complainants amount to many millions of dollars. The 
Amended Application further alleges that the port develop- 
ment expenditures for the Great Lakes ports for the 
11-year period 1946-1957 totalled approximately 147 million 
dollars. (World Ports magazine, August 1958, page 27, | 
Amundsen publications, Southern Building, Washington, 
D.C.) 


The Amended Application further shows that in addition 
to the obstruction of all of the Federal channels, harbors, | 
and harbor improvements on the Great Lakes, and in the | 
ports, harbors and inner channels located in the states of 
Wisconsin, Michigan, Ohio, Pennsylvania and New York, 
the abstraction of the domestic pumpage at Chicago by | 
defendants has reduced the navigable capacity of all of the | 
unimproved harbors, landings, bays, inlets, river mouths, 
and small sheltered waters used by pleasure boats, fishing 
boats and similar small craft along the shoreline of Lakes 
Michigan and Huron, Hrie and Ontario, and along the St. 
Lawrence River, in the states of Wisconsin, Michigan, Ohio, | t 
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Pennsylvania and New York. Such action by defendants 


has resulted in substantial damage to the complainant 
states. 


In addition, the states of Minnesota and Wisconsin and 
their peoples have sustained substantial damages by reason 
of the impairment of the usefulness of their ports and har- 
bors located on Lake Superior. Since the usefulness and 
prosperity of the Lake Superior ports are dependent upon 
obtaining in the lower Great Lakes adequate channels and 
harbors, and the lowering of the navigable channels in the 
lower Great Lakes seriously damages and interferes with 
the commerce of the Lake Superior ports of Wisconsin 
and Minnesota. 


The direct damage to property in complainant states, 
other than damage directly to navigation interests, caused 
by defendants’ abstraction of the domestic pumpage at 
Chicago which results in a lowering of the levels of the 
Great Lakes includes to the substantial damage inflicted 
upon riparian property along the hundreds of miles of 
shoreline of complainant states where large investments 
have been made in commercial summer resorts, private 
summer cottages and homes in the summer resort areas of 
Wisconsin, Michigan, Ohio and New York. The value of 
this resort property as aforesaid is seriously depreciated 
by the artificial lowering of the Great Lakes and the reces- 
sion of the waters of such lakes near their shorelines during 
low water cycles. Extensive damage has also been caused 
to fishing and hunting grounds, spawning beds and open 
marshes which are the habitat of extensive and valuable 
wildlife in complainant states. 


Complainant states have suffered injuries in relation to 
their proprietary and quasi-sovereign rights. They have 
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been hampered in the performance of their obligations as 
parens patriae of the rights of their citizens. 


The next class of injury and damages suffered by the 
complainant state of New York and its Power Authority, 
an instrumentality of the state, relates to the interference 
with the uses of the Niagara and St. Lawrence Rivers due 
to the lowering of the levels thereof by reason of the ab- 
straction by defendants of huge quantities of water from 
the Great Lakes—St. Lawrence watershed. This will be 
discussed in the next section. The annual revenue loss to 
the New York Power Authority’s Niagara and St. Lawrence 
plants from a permanent diversion of 1800 cubic feet per 
second at Chicago, is estimated at $1,027,841.15 by the New 
York Power Authority. 


V. 


DAMAGES SUSTAINED BY COMPLAINANT STATE OF 
NEW YORK RELATED TO INTERFERENCE WITH 
THE USE OF THE WATERS OF THE NIAGARA AND 
ST. LAWRENCE RIVERS FOR POWER DEVELOP. 
MENT 


The Special Master in his first report to the Court (No- | 
vember 23, 1926) made no finding that the state of New i he. 
York had sustained damages under the allegations of Para- 
graph III of the complaint filed by New York in 1926. The 
Special Master properly refused to include any findings | 
of damages to the state of New York in 1927 related to 
power development on the Niagara and St. Lawrence Rivers. 
However, the circumstances in this regard are entirely 


changed today. 
The third paragraph of the complaint filed by the 
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state of New York in 1926 alleged that the diversion of 
Lake Michigan water at Chicago would interfere with the 
use of the waters of the Niagara and St. Lawrence Rivers 
by New York and her citizens for the development of power. 
However, the New York complaint did not allege inter- 
ference with any existing power development, the existence 
of any definite project for using the waters for power de- 
velopment or any authorization by Canada or the United 
States to use the waters for that purpose. In its order 
authorizing New York to participate in the taking of evi- 
dence in the hearing before the Special Master theretofore 
appointed in Wisconsin, et al v. Illinois, et al, this Court 
reserved authority to make any appropriate order with 
respect to the matters alleged in the third paragraph of the 
New York complaint (November 23, 1926, 273 U.S. 642); 
and Special Master Charles Evans Hughes ruled that he 
would not receive any evidence relating to the third para- 
graph of the New York complaint. (Tr. 1310-11) Subse- 
quently the Court struck the third paragraph of the New 
York complaint, upon the ground that it presented only 
abstract questions of law, without prejudice to the litigation 
, of such questions when and if they should arise in a concrete 
, ease. (274 U.S. 488; 274 U.S. 712) 


1310-12), Colonel Hugh Cooper, a witness for the complain- 
ants, after testifying as to the economic value of the use of 
the diverted water for power development at Chicago, 
_ testified (apparently without objection) to the economic 
| value which the diverted water would have for power de- 
velopment if it flowed in its natural course through the 
Niagara and St. Lawrence Rivers. Colonel Cooper also testi- 
fied that Wisconsin, Minnesota and Michigan would not be 
_ benefited by the development of the Niagara and St. Law- 
| rence power; that the eastern part of Ohio, part of Penn- 
| sylvania, all of New York and all or part of certain New 


| Notwithstanding the ruling of the Special Master (Tr. 


| 
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England states would be benefited by the development of 
such power. (Tr. 1332-47) 


Subsequently, the defendants moved to strike all of the | 
testimony of Colonel Cooper appearing on pages 1329 

through 1347 of the transcript. The Special Master granted 
the motion to strike all of this testimony upon the ground 
that the Supreme Court had stricken paragraph 3 of the 
New York complaint as speculative so that any alleged | 
benefits to other states from such potential New York 

developments were equally speculative; that plainly none | 
of the complainant states other than New York were in a 

position to show any damage to existing power develop- 
ments in such states or even speculative damage to any | 
potential or conjectural power developments in those states. 

However, the Special Master stated that if any of the states | 
could produce evidence which showed actual or threatened 
damage to power developments in such states which were | 
not speculative or conjectural, the evidence would be rele- 

vant and competent and would be received. (Tr. 5430-49) | 


With respect to the ground upon which certain testimony 
of Colonel Hugh Cooper was stricken in the original Lakes 
Level litigation it is clear that Special Master Charles 
Evans Hughes’ ruling sustaining a motion to strike Colonel | 
Cooper’s testimony relating to the economic value of the 
diverted water was premised on the fact that the Supreme 
Court held that paragraph 3 of the New York complaint 
presented only abstract questions of law. | 


At the time of the hearings before Special Master Charles 
Evans Hughes (1926-1927), due to then existing physical 
conditions, the Chicago diversion could not damage any 
existing hydroelectric development or any potential hydro- 
electric development in any of the complainant lake states | 
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except the state of New York. The Amended Complaint in 
Wisconsin, et al v. Illinois and Sanitary District of Chicago 
alleged that the diversion of water for power development 
by the Chicago District had become a coordinate objective 
and purpose of the defendants. However, neither the com- 
plaint in Wisconsin, et al nor in Michigan v. Illinois and 
Samtary District of Chicago alleged that the diversion 
damaged any existing or potential power developments in 
those states. 


Today, the situation is entirely different. The damages 
with respect to the use of the waters of the Niagara and 
St. Lawrence Rivers are not speculative or hypothetical in 
any respect. The New York Power Authority and Canada 
have completed their power works on the St. Lawrence 
River. Canada has for many years operated a hydroelectric 
power plant on the Niagara River. The Niagara River 
power project of the New York Power Authority is under 
construction and will be completed in a few years. The first 
generator of that project will be put into operation Novem- 
ber 1, 1960 and the seven generators will be in operation 
by August 1, 1961. Manifestly, today, complainant state 
of New York is entitled to enjoin the diversion of the domes- 
tic pumpage taken from the Great Lakes-St. Lawrence 
watershed at Chicago because of the enormous losses now 
sustained and additional losses which will be sustained in 
the future. 


Those damages sustained by the state of New York by 
reason of the diversion of 1800 cubic feet per second of 
‘“‘domestic pumpage’’ at Chicago and the resultant inter- 
ference with the use of the waters of the Niagara and St. 
Lawrence Rivers are substantial; these continuous annual 
losses of more than a million dollars can be halted by ces- 
sation of the diversion of the domestic pumpage at Chicago. 
(See Paragraph X of the Amended Application) 
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VI 


SOLUTION OF THE DISTRICT'S SEWAGE DISPOSAL 
PROBLEM PROPOUNDED BY COMPLAINANT 
STATES 


It should be recalled that in the second Master’s report 
dated December 17, 1929 the Sanitary District of Chicago 
convinced Special Master Charles Evans Hughes that it 
should be allowed to divert into the Sanitary Canal not only 
the 1,500 c.f.s. needed for navigation, but also all of its 
“domestic pumpage.” The complainant states filed objec- 
tions against allowing the Sanitary District to discharge 
into the canal the water comprehended under the term 
“domestic pumpage,” and they proposed that the flow of the 
water in the canal be reversed so that the water might be 
returned to Lake Michigan. This proposal by complainants 
may have been somewhat impractical at that time, particu- 
larly since the District in 1930 had few sewage disposal 
facilities. However, the Court in its opinion indicated that 
it would leave the matter open for further consideration, 
and it is on the basis of this fact that the complainants have 
filed the instant petition. (281 U.S. 179) 


A. What is “domestic pumpage”? 


The city of Chicago through its waterworks abstracts 
water from Lake Michigan and, after filtration and treat- 
ment, distributes it to all its users for residential, com- 
mercial and industrial purposes. Ultimately this water finds 
its way into the sewers which are operated by and under 
the control of the Sanitary District. Obviously, as the 
population of Chicago and the municipalities in its peri- 
phery grow, the area served increases, and as industrial 
development expands, greater quantities of water will be 
required to satisfy the needs of “domestic pumpage.” At the 
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present time approximately, 1,800 c.f.s. is extracted for this 

purpose, and it is conceivable, certainly, that with the 

growths that have been projected, this amount will double 
and treble within the next fifteen to twenty years. 


Under the decree of this Court of 1930, there is no limita- 
tion on the amount of “domestic pumpage” which the city 
of Chicago may abstract from the waters of Lake Michigan 
for domestic, commercial and industrial uses, nor do the 
| complainant states contend that there should be any such 

limitation. As a riparian owner on the Great Lakes, the 
state of Illinois has an undoubted right to abstract from 
Lake Michigan such water as it requires for the use of the 
inhabitants which reside within the basin comprising the 
Great Lakes. However, the people of Chicago and its sur- 
| rounding municipalities should not be allowed to abstract 
| water from Lake Michigan under the guise of “domestic 
pumpage,” and then after having used it and purified the 
resulting sewage, divert it to another and different water 
basin.I3] We assert (and we believe this assertion cannot 
| be contradicted) that every municipality situated on the 
| shores of any of the Great Lakes return its so-called “domes- 
tie pumpage” to the waters of the lake from which it is 
taken after treatment and chlorination, when necessary. 
_ Chicago and its surrounding municipalities seem to assume 
| that they are sacrosanct, that their case is so special that 
they should be allowed to divert the treated effluent into 
another drainage water basin through the Sanitary Canal 


( [3] 
| It is significant that the entire state of Illinois contributes only 
503 ¢.f.s. of water to the Great Lakes Basin while extracting more 
than 3300 c.f.s. of water therefrom. Only Indiana among the Great 
Lakes states contributes less water to the basin. See brief of State 
\ of Michigan in State of Mich. v. State of Illinois and Sanitary Dis- 
trict of Chicago. Oct. Term 1926 p 47, citing Record before Special 
| Master Charles Evans Hughes p 1143. 
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and waterway. If the cities of Milwaukee, Cleveland, and | t 
Toronto are able to return their treated effluent to Lakes 0 
Michigan, Erie and Ontario, respectively, without being i 
exposed to dangers of contamination, we cannot see any e 


logical reason why Chicago should be exempted from doing is 
likewise. If after due inquiry and consideration by this is 
Court it should be decided that the Metropolitan Sanitary ———‘t 
District of Greater Chicago should be compelled to return e 


its fully treated effluent back to Lake Michigan, as is done 
by every municipality in the Great Lakes Basin, several 
salutary things will be accomplished: 


(1) The Great Lakes Basin will receive all of the water 
which was abstracted through “domestic pumpage,” and 
thus levels of the Great Lakes-St. Lawrence Basin will be 
restored to and maintained at the level which was intended 
by nature. 


(2) The Sanitary District will be stimulated to treat its 
sanitary and industrial wastes properly and adequately to 
the end that the source of water supply used in the Chicago 
area will not. be endangered or contaminated. This is 
presently done by every other municipality on the Great 
Lakes. 


B. The Sanitary District Has No Right to Divert Its 
Treated Effluent into the Sanitary Canal—It Should 
be Made to Return Such Effluent to the Great Lakes 


Basin te 
tl 


It is difficult for the complainant states to understand 
upon what legal or equitable doctrine the state of Illinois 
and the Sanitary District can support its insistence that it 
be allowed to divert “domestic pumpage” into the Chicago 
Drainage Canal rather than return it to the lake, except 
that in deference to the exigencies existing at Chicago at 


= 
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the time the Court entered its decree of April 21, 1930. With 
only partial treatment of the sewage of the Chicago area 
in 1930, the Court apparently feared that a return of the 
effluent might create a health hazard. Today, the situation 
is entirely different. All of the sewage of the Chicago area 
is treated in the Sanitary District’s three large sewage 
treatment works. The Sanitary District affirms that the 
effluent of its north side treatment plant is: 


“Almost as clear as drinking water and quite as 
harmless as it finally leaves the plant through an outlet 
and into and through an artificial channel which dis- 
charges into the Chicago River.” (See complainants’ 
Ex. 233, Wisconsin, et al v. Illinois et al, 278 U.S. 367 
(1929) ) 


In a pamphlet prepared and distributed by the Sanitary 
District of Chicago, August 1928, it was stated: (p. 91) 


‘‘Final settling tanks is the next step in the activated 
sludge process. After the process of aeration is com- 
pleted, the mixture or sewage and activated sludge, 
passes through the mechanically cleaned tanks; * * * 
the effluent as discharged from these tanks is a clear, 
odorless liquid * * * non-putrescible.’’ (Emphasis 
added) 


In the same pamphlet (Engineering Works of the Sani- 
tary District of Chicago, August 1928) it was further stated 
that: 


‘*The effluent produced by the activated sludge plant 
appears somewhat superior at times to that produced 
by the sedimentation trickling filter process. It ac- 
complishes from 85 to 95 per cent reduction of the 
biochemical oxygen demand, 90 to 95 per cent reduction 
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of suspended solids and from 92 to 98 reduction in 
bacteria.’’ 


The late Langdon Pearse, former chief sanitary engineer 
for the Sanitary District of Chicago, testified before the 
Rivers and Harbors Committee of the House of Representa- 
tives in 1924 and stated that: 


‘‘The biological processes, such as sprinkling filters 
or activated sludge, when properly operated produce 
a high-grade effluent, requiring no dilution, in which 
fish can live. The effluent further will produce no 
nuisance and can be turned into a watercourse, even 
though dry, without fear of consequences.’’ (H. Doc. 
No. 184, 73rd Congress, 2nd Sess. p. 76) 


Several years later, Langdon Pearse testified before 
Special Master Hughes, where he reaffirmed his 1924 testi- 
mony as to the high quality of the effluent from an activated 
sludge plant and stated further that fish were living in 
the effluent in the Sanitary District’s trickling filter plant, 
right at the filters. (Transcript of testimony, Original 
Hearing, pp 5423-5425, Wisconsin, et al v. Illinois et al) 


Other noted sanitary engineers likewise testified before 
Special Master Hughes that the effluent of a modern acti- 
vated sludge sewage disposal plant is stable, odorless, clear 
and sparkling, and that such effluent will remain stable 
indefinitely.. (Tr. of testimony before Master on Re-refer- 
ence, L. R. Howson, p. 10667 ; George D. Bascoigne, p. 10697; 
Darwin W. Townsend, p. 10720. These were complainants’ 
witnesses. ) 


The Sanitary District obtained a 93.6 per cent reduction 
in biochemical oxygen demand in 1952 and in the same year 
obtained a reduction of 91.1 per cent in suspended solids. 


& 


@ 
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Other cities on the Great Lakes have an even better record 
of efficiency in their sewage disposal plant operations. 
Milwaukee, for example, attains an efficienty of 95 per cent 
biochemical oxygen removal, and 95% reduction in solids. 


In 1913 Henry L. Stimson denied the application of the 
Sanitary District of Chicago for diversion of 10,000 cubic 
feet per second. The reasoning adopted by him at that time 
is even more compelling today. Secretary Stimson stated, 
among other things:[4] 


‘*In a word, every drop of water taken out at Chicago 
necessarily tends to nullify costly improvements made 
under direct authority of Congress throughout the 
Great Lakes, and a withdrawal of the amount now 
applied for would nullify such expenditures to amount 
of many millicns of dollars, as well as inflict an even 
greater loss upon the navigation interests using such 
waters. 


“‘On the other hand, the demand for the diversion of 
this water at Chicago is based solely upon the needs 
of that city for sanitation. * * * 


‘‘The evidence indicates that at bottom the issue 
comes down to the question of costs. (Emphasis sup- 
plied) Other adequate systems of sewage disposal are 
possible and are in use throughout the world. The 
problem that confronts Chicago is not different in kind 
but simply larger and more pressing than that which 
confronts all of the other cities on the Great Lakes, 
in which nearly three millions of the people of this 
country are living. The urban population of those 


[4] 
“The Chicago Water Diversion Controversy,” Marquette Law Re- 
view, Vol. 30, No. 3, pp 155, 157, December 1946. 
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cities, like that of Chicago, is rapidly increasing, and 
a method of disposition of their sewage which will not 
injure the potable character of the water of the Lakes 
must sooner or later be found for them all. The evidence 
before me satisfied me that it would be possible in one 
of several ways to at least so purify the sewage of 
Chicago as to require very much less water for its dilu- 
tion than is now required by it in its unpurified con- 
dition. A recent report of the Engineer of the Sanitary 
Commission (October 12, 1911) proposes eventually 
to use some such method but proposes to postpone its 
installation for a number of years to come, relying 
upon the present more wasteful method in the mean- 
while. Jt is manifest that so long as the city is per- 
mitted to increase the amount of water which it may 
take from the Lakes, there will be a very strong temp- 
tation placed upon it to postpone a more scientific and 
possibly more expensive method of disposing of its 
sewage. (Emphasis supplied) This is particularly true 
in view of the fact that by so doing it may still further 
diminish its expenses by utilizing the water diverted 
from the Lakes for water power at Lockport. But it 
must be remembered that for every unit of horsepower 
realized by this water at Lockport, four units of similar 
horsepower would be produced at Niagara, where the 
natural conditions are so much more favorable. With- 
out, therefore, going into further detail in a discussion 
of this question, I feel clear that no such case of neces- 
sity has been presented by the evidence before me as 
would justify the proposed injury to the many varied 
interests in the great waterways of our lakes and their 
appurtenant rivers.’’ (Emphasis supplied) 


Many great and important events and developments have 


occurred in the Great Lakes-St. Lawrence Basin since 1913, 
and in fact since 1930, which make it even more imperative 
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that every drop of water reaching the Great Lakes Basin 
| should be allowed to remain therein. This Court will take 
| judicial notice of the great increase in population in the 

Great Lakes area and the tremendous surge of industrial 
| development that has taken place along the shores of the 
' Great Lakes. The present construction of the St. Lawrence 
Seaway at a cost running into hundreds of millions of 
) dollars through the joint action and efforts of Canada and 
the United States, the construction of the tremendous hydro- 
electric power works on the Niagara, and on the St. Law- 
__ yence River by the state of New York jointly with the prov- 
| ince of Ontario, the deepening of the connecting channels 
between lakes Erie and Huron, and the expansion of lock 

facilities at Sault Ste. Marie during World War II,—these 
| are but a few of the events which have taken place, which we 
| believe should move this Court to a re-evaluation of the 
_ terms of the decree of 1930. If, as Secretary of War Stimson 
stated in 1913, and as Special Master Hughes reiterated, 
every drop of water extracted from and permanently lost to 
this Basin brings about nullification of the value of works 
running into hundreds of millions of dollars, then it is the 
height of absurdity to permit the Sanitary District of the 
state of Illinois to deprive the Great Lakes-St. Lawrence 
water basin of water which legally and equitably belongs 
therein, on the specious plea of the Sanitary District that it 
will cost money to do that which every municipality, except 


Chicago, on the Great Lakes has been and now is doing, - 
: namely, returning their treated effluent to the basin from 
( which it came. Exactly what will be required to be done 
on the part of the Sanitary District in the rearrangement 


of its collection facilities and in the construction of works 
and tunnels to accomplish the aforesaid purpose, is a mat- 
ter which undoubtedly this Court, through a Master, should 
inquire into and consider. However, it is the position of the 
complainant states that regardless of the inconvenience and 
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cost to be borne by the state of Illinois and the Sanitary 
District, they should be compelled to restore to the Great 
Lakes Basin the water which they are presently extracting 
as ‘‘domestic pumpage,’’ and the greater and increasing 
quantities which they will unquestionably extract in this 
form during the not too distant future. 


VII 


THIS COURT, THROUGH A SPECIAL MASTER, IF 
NECESSARY, SHOULD INQUIRE INTO AND FIND 
ANSWERS TO THE FOLLOWING QUESTIONS 


The complainant states respectfully suggest to the Court 
that should a Special Master be appointed some of the is- | 
sues which should be explored by him should be the fol- 


lowing: 


(1) To what extent are present unsatisfactory conditions 
in the Chicago Sanitary and Ship Canal created by uncol- 
lected and untreated sewage or industrial wastes originat- 
ing in the Sanitary District? 


(2) To what extent are present unsatisfactory conditions 
within said Canal caused by industrial effluent from indus- 
tries located ‘thin the District whose use of water cannot 
be termed as “domestic pumpage” within the intent and 
meaning of the 1930 decree? | 


(3) To what extent can the present treatment of sewage 
and industrial wastes be increased so as to reduce the de- 
mand for more diverted water for dilution purposes? | 


a_i 


(4) What means of correcting unsatisfactory conditions 
in the Ship Canal are available and can be made use of 
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other than additional diversion of water from Lake Mich- 
igan, such as: 


(a) Physical removal of present sludge deposits in ca- 
nals and waterways; 


(b) Supplementing flow in Ship Canal from upstream 
storage of water in the Des Plaines River Basin; 


(c) Aeration of the water in the Ship Canal; 


(d) Any other alternates that might be conceived by 
sanitary engineers and scientists? 


(5) Should a Permanent Master be appointed with full 
authority granted by this Court to maintain surveillance 
over the conduct and operation of the facilities maintained 
by the Sanitary District, which Master shall have author- 
ity to receive and examine periodic reports from the Dis- 
trict, to make inquiry at all reasonable times and occasions 
concerning not only the accuracy of said reports but also 
concerning the manner and efficiency with which the Sani- 
tary District operates and maintains its sewage disposal 
facilities; said Master making all of such information re- 
ceived by him available to the complainant states? 


(6) Under what terms and conditions shall the Sanitary 
District of the State of Illinois be compelled to return the 
treated effluent of its sewage disposal plants back to the 
waters of Lake Michigan? Undoubtedly, this will entail the 
construction of expensive facilities and a time schedule 
should be determined after considering the exigencies that 
exist at the present time. 


The enumeration of the foregoing issues, of course, does 


| 
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not preclude the consideration of and inquiry into any 
other pertinent issues that may arise. 


VIII 


THE DIVERSION OF “DOMESTIC PUMPAGE” INTO 
THE SHIP CANAL IS NOT NECESSARY TO MAIN. 
TAIN NAVIGATION THEREIN 


In Paragraph XIII of Amended Application, the com- 
plainant states allege that it is not their intention to chal- 
lenge the diversion of 1500 c.f.s. permitted by the decree 
of 1930 for the purpose of maintaining navigation in the 
Sanitary and Ship Canal, but they do challenge the diver- 
sion of any volume of water in addition thereto in the form 
of “domestic pumpage” under the pretext that such is 
necessary to maintain navigation in this Canal. 


It should be noted that in the memorandum issued by 
Secretary of War Stimson in 1913, it is stated:{5] 


«“* ** The Chief of Engineers reports that so far as 
the interests of navigation alone are concerned, even 
if we should eventually construct a deep waterway from 
the Great Lakes to the Mississippi over the route of 
the Sanitary Canal, the maximum amount of water to be 
diverted from Lake Michigan need actually be not over 
1000 feet per second or less than a quarter of the amount 
already being used for sanitary purposes in the Canal. 
This estimate is confirmed by the report of the Special 
Board of Engineers on the deep waterway from Lock- 
port, Illinois, to the mouth of the Illinois River, dated 


| 
(5) | 


_- 


The Chicago Water Diversion Controversy, Marquette Law Review, 
Vol. 30, December 1946, No. 3, pp. 155, 156. 
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January 25, 1911. It is also confirmed by the practical 
experience of the great Manchester Ship Canal in Eng- 
land. From the standpoint of navigation alone in such 
a waterway, too great a diversion of water would be a 
distinct injury rather than a benefit. It would increase 
the velocity of the current and wcrease the danger of 
overflow and damage to adjacent lands.’’ (Emphasis 
supplied) 


In a report made by the Division Engineer, North Central 
Division Corps of Engineers, United States Army, in Jan- 
uary 1957, on the subject ‘‘ Effects of an Additional Diver- 
sion of Water from Lake Michigan at Chicago,’’ it is 
stated :[6] 


**184. Commerce on the Illinois Waterway has in- 
creased from a total of 1,695,120 tons in 1935 to 
21,362,852 tons in 1955, the latest year for which sta- 
tistics have been compiled. Recent studies of present 
and prospective water requirements for navigation on 
the Illinois Waterway show that the authorized diver- 
sion of 1,500 cubic feet per second from Lake Michigan 
is adequate to meet those requirements.’’ 


There is ample data contained in this report supporting 
the foregoing conclusion of the United States Corps of 
Engineers; consequently, there is no merit to the plea that 
additional water in the form of ‘‘domestic pumpage’’ should 
be diverted into this waterway for the purpose of main- 
taining navigation. Another consideration which militates 
against the increased diversion is that such increase raises 
the velocity of the water in the Canal, which makes it more 


difficult for barges to navigate the Canal. This fact was 


[6] 
85th Congress, lst Session, Senate Document No. 28, p. 48. 
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also mentioned by Secretary of War Stimson in his mem- 
orandum of 1913. 


In an article written by General P. D. Berrigan, formerly 
with the United States Corps of Engineers, which appeared 
in the November-Decemher 1957 issue of the Military En- 
gineer, under the title ‘‘Chicago Diversion from Lake Mich- 
igan,’’ General Berrigan discusses the adverse effects of 
increased diversion on navigation in the Ship Canal, which 
were observed during the period from December 27, 1956 
through February 1957 (such increase having been permit- 
ted by an order of this Court) and states as follows: 


‘*Increased current velocities in channels of the Illi- 
nois Waterway during the period of increased diversion 
were of interest because of their effects on navigation. 
The relatively restricted reach extending from the junc- | 
tion of the Calumet-Sag Channel to the lock at Lockport / 
was of particular interest. Normal velocities of a frac- 
tion of a mile per hour were increased to about 2 miles 
per hour. In this reach on December 24, a motor ves- 
sel lost control of several barges while rearranging 
its tow.”’ 


The result is that the Sanitary District of Chicago is | 
straddling both horns of a dilemma; it insists upon more 
water to be diverted into the Ship Canal to help dilute | | 
untreated or inadequately treated sewage and waste; and 
on the other hand, it is thereby causing an injury to navi- 
gation on the Ship Canal, which since 1933 has been a 
Federal navigable waterway by increasing the velocity of | 
the current thus rendering it hazardous to vessels attempt- 
ing to use the same. 
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Ix 
CONCLUSION 


For the above reasons we respectfully submit that the 
court should grant the relief prayed for in our application, 
namely: 


(1) That the state of Illinois and the Metropolitan San- 
itary District of Greater Chicago be forthwith restrained 
and enjoined from discharging any of the treated effluents 
emanating from its sewage and industrial treatment facili- 
ties into the Sanitary and Ship Canal and that the said 
state of Illinois and the Metropolitan Sanitary District of 
Greater Chicago be required by mandatory injunction of 
this Court to return all of said effluent to the Great Lakes 
basin from which it originally came in the form of “domestic 
pumpage,’’ the aforesaid injunctions to be made effective 
at such times and under such terms as to this Court shall 
seem meet and just. 


(2) That if such decree is not made forthwith, a Special 
Master be appointed to take testimony and evidence with 
respect to the issues contained in this petition and to re- 
port with respect to the time, method, and manner in which 
the state of Illinois and the Metropolitan Sanitary District 
of Greater Chicago shall be required to comply with Para- 
graph (1) of this prayer, and with respect to whether the 
Court should appoint a Permanent Master invested with 
such authority as he may require for the purpose of main- 
taining surveillance over the operation of the sewers, in- 
terceptors, and other sewage and water collecting facilities 
and the sewage disposal and industrial treatment plants 


| 
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and works operated by the Metropolitan Sanitary District 


of Greater Chicago. 
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Mr. Paut Apvams. Now, gentlemen, recently it. was discovered that 
Chicago was not the <4 municipality in Illinois which was divert- 
ing waters from Lake Michigan to the Mississippi River Basin. At 
the present time we are attempting to collect ata on diversions of 
this character made by other municipalities as well as industrial 
establishments. Last year we received information that a group of 
communities in Du Page County were preparing to construct a pipe 
line across the divide to Glencoe, located on the shores of Lake Michi- 

It was the purpose of these communities to form a water com- 
mission under a recent statute passed by the Legislature of Illinois; 
which commission when formed would have the authority to build 
pumping stations, filtration plants, and pipelines, and sell the water 
to its component communities as well as to customer communities. 
The Governor of our State addressed two different letters to the 
Governor of Illinois requestin information. concernin this proposal, 
but received no response to these communications. Finally, in Oc- 
tober 1958, I personally addressed a registered letter to the Elmhurst- 
Villa Park-Lombard Water Commission and to the municipalities 
whose name it bears a copy of which letter is as follows: 

It has been brought to my attention that pursuant to legislation passed 
by the legislature of your State, which became law on July 8, 1955, your com- 
mission was organized on September 12, 1955, by ordinances adopted by the 
city council of Elmhurst and the village boards of Villa Park and Lombard. 

I understand that it is the function of your commission to abstract water 
from Lake Michigan for the use of these communities and that thereafter the 
water is discharged into a sewer system which carries it to the DesPlaines 
River, thence to the sanitary ship canal. This means a diversion of water 
from Lake Michigan to the Mississippi Basin in addition to the one that is now 
carried on by the Metropolitan Sanitary District of Chicago. 

It is apparent from information coming to me that you intend to issue $18 
million worth of revenue bonds for the purpose of constructing a far water 
pumping station in the village of Glencoe, and that this construction will be 
underway in March 1959. The purpose of this letter is to advise you that unless 
your commission desists from its apparent intention of diverting water from 
the Great Lakes Basin, the State of Michigan intends to institute such pro- 
ceedings as may be necessary to protect its interests for the halting of your 
proposed abstraction of water from the Great Lakes which at the present time 
are at an extremely low level. 

A copy of this letter is being sent to Governor Stratton; to Attorney General 
Iatham Castle; and to the officials of the cities of Elmhurst, Villa Park, and 
Lombard, as well as to the village of Glencoe, which apparently is cooperating 
with you in the construction of the pumping station on Lake Michigan. 

Similar letters were addressed to this water commission by a 

neral of Ohio and Pennsylvania. As the result of these letters the 

din firm which had sold $18 million worth of bonds for the Elm- 
hurst-Villa Park-Lombard Water Commission was prevented from 
making delivery of these bonds, because they could not secure a non- 
litigation certificate from the water commission. 

veral fruitless conferences were held between us and the rep- 
resentatives of the water commission, as well as a special assistant 
attorney general of the State of Illinois. It is our position that if 
these communities in Illinois want to use water from the Great Lakes 
. Itis their res onsibility to return this water to Lake Michigan, after 
they had made use of it, in the same manner as is done by all other 
municipalities on the Great Lakes with the notable exception of 
Greater Chicago. The result was that in January of this year a mo- 
tion for leave to file complaint for declaratory judgment and in- 
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junction and complaint was filed by the State of Illinois in the 
Supreme Court of the United States against all the other Great Lakes 
States, excepting Indiana, which was served on us on January 21, 
1959. 

~ This suit involves very important legal issues which affect the wel- 
fare and well-being of the Great Lakes States. Since these issues are 
presently before the Supreme Court of the United States for judicial 
determination, again it is our position and contention that out of re- 
spect to the constitutional powers of that Court this committee and 
the Congress should defer taking any action which would interfere 
with or embarrass the present exercise of the original powers of the 
Supreme Court with which it is vested by the Constitution of the 
United States. 

Mr. Scuerer. Mr. Witness, I am on your side in this case but the 
Supreme Court recently has not hesitated to interfere with the legis- 
lative prerogative of the Congress; it does that regularly, so I wouldn't 
be too inclined not to interfere as you say. That is just a comment. 

Mr. Pavt Apams. I might say that it does seem to me that when we 
have two lawsuits, Mr. Scherer, that are presently before the 
Supreme Court of the United States, suits which will develop answers 
to many of the problems that are involved in this complex situation, 
it does seem to me that if the Court is willing to wrestle with these 
problems perhaps the committee and the Congress might at least wait 
until the Court has handed down its decisions. 

Mr. Scuerer. I know you are correct—absolutely—in that state- 
ment and I just was—I have been a little annoyed at the Supreme 
Court in the last couple of years. 

Mr. Pact Apams. I gather that you are not alone in that situation. 

It has already been pointed out by a number of the witnesses that 
the bill, H.R. 1, is a special-interest bill and rather than go over this 
ground again may I point out one provision of the bill which par- 
ticularly establishes to our mind this point, and this is paragraph 2 
of the first paragraph of the bill, subparagraph 2: 

The Secretary of the Army shall not allow any water to be directly diverted 
from Lake Michigan to flow into the Illinois Waterway during times of flood 
in the Illinois, DesPlaines, Chicago, or Calumet Rivers. 

In other words, even though this is supposed to be a 6-month 
experimental period there isn’t any real provision for the experiment 
as set out in the bill; it is solely for the benefit of the drainage 
district. 

The fact that this water is not needed for navigation has been dealt 
with time and time again and I will pass, over that portion of my 
statement. I would simply like to direct to the attention of the 
committee one statement which was prepared at the request of the 
Honorable Wilber M. Brucker, dated May 12, 1958, and the final 
portion of that report, which states: 


It is concluded— 
This is by the U.S. engineers— 


that an average annual discharge at Lockport of about 1,826 cubic feet per 
second would be needed to assure an adequate water supply for the operation 
of the proposed duplicate lock system. 


In other words, any possible future improvements on the river would 
be taken care of by 1,826 cubic feet per second, and the present time 
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there is a diversion of 1,500 plus domestic pumpage of from 1,700 to 
1,800, or a total diversion of 3,300 cubic feet per second, far in excess 
of the 1,826 that is needed for navigation. 

I do think it is important that since the sole purpose of this bill 
is to allow the Metropolitan Sanitary District of Greater Chicago to 
divert additional fresh water from Lake Michigan for the purpose of 
the dilution effect which such water will have on the sewage-laden 
water presently carried in the canal. 

Now to the analysis of provisions of H.R. 1. 

At the outset I should like to ask the categorical question : Who is it 
that wants this Congress to pass H.R. 1? Who is it that wants the 
Congress to spend almost half a million dollars to make the so-called 
study authorized by the bill? Certainly none of the Great Lakes 
States who are complaining about the present diversion. This bill 
might as well be called by its real name; Chicago’s diversion bill, since 
only the Metropolitan Sanitary District of Greater Chicago and its 
delegation to this Congress desire passage of this bill. In other words, 
this 1s a special interest bill for the sole purpose and aly benefit of the 
Metropolitan Sanitary District of Greater Chicago. ‘The provisions 
of this bill are of no benefit whatsoever to the welfare and well-being 
of any other State in the Union except that portion of Illinois known 
as “C 

Again, I wish to call a spade a spade. 

The actual wording of this bill consists of a lot of doubletalk and 
tries to present a false facade against the real purposes of the bill. 
The so-called study which is authorized by the bill is farcical in 
nature, not necessary, and merely a subterfuge by which the Metro- 
politan Sanitary District of Greater Chicago Nites to circumvent the 
terms of the decree of the Supreme Court of April 21, 1930, and thus 
accomplish by the back door that which it has teen unable to accom- 
plish by the front door of judicial proceedings. 

Although the real purpose of this so-called study is to delve into 
the unsanitary condition of the water passing through the Illinois 
Waterway, better known as the Chicago sanitary and ship canal, 
nowhere in the language of the bill is the word “sanitation” used. 
Mr. Chairman, the bugaboo word “sanitation” is deliberately omitted 
from the wording of this bill because you know, I know, and the officials 
of the sanitary district know that the Congress has no constitutional 
authority over the diversion of water for purely sanitary purposes. 
The Supreme Court of the United States held so in the case which 
resulted in the decree of April 21, 1930. If, therefore, the Congress 
has no such power, then why, I say, must this Congress—as well as 
have previous Congresses—be constantly belabored and bedeviled 
with proposal after proposal by the officials of the Metropolitan 
cntary District of Greater Chicago to increase the diversion which 
presently is limited by decree of the Supreme Court? The wordage 


used in this bill is: 
“Section 2(a). During the 3-year period beginning on the date of 
_ enactment of this act the Secretary of Health, Education, and Wel- 
fare, in cooperation with the Secretary of the Army (acting through 
the Chief of Engineers), shall cause a study to be made of the effect 
on Lake Michigan and on the Illinois Waterway of the increased 
annual diversion of 1,000 cubic feet of water per second for the 1-year 
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period authorized by this act, and the improvement in navigation 
conditions and other improvements along the Illinois Waterway which 
may result from such increased diversion.” 

May I ask what is meant here by all this “gobbledygook”? Isn’t it 
as plain and obvious that what these words refer to is the improve- 


ment in the sanitary conditions of such waterways? And, if that is 
the crane of this so-called study why does not the bill contain plain, 


explicit and understandable language directed to that purpose? 

ow, I ask in all fairness, what conditions are to be studied? Is 
it not true that everyone understands that this means the “sanitary 
conditions,” or is the word “sanitary” such an unutterable word that 
they dare not use it in this bill? Therefore, again I say that if this 
18 the true intent and purpose of the study, then the bill should openly 
say so and not try to cover it up by obfuscating wordage. ~ 

Now, you may say that the increased amount of diversion provided 
by this bill is needed to improve the navigable capacity of this sani- 
tary canal; that this added water is needed for the purpose of carrying 
the barge traffic plying these waters. May I, at this moment, inform 
you that the presently permitted diversion of 1,500 cubic feet per 
second of fresh water from Lake Michigan pursuant to the Supreme 
Court decree of April 21, 1930, is more than ample to take care of 
all of the traffic which this canal can carry at this time? That this 
is so is indicated in paragraph 184 of Senate Document No. 28 of 
the 85th Congress, Ist session, which states: 

Commerce on the Illinois Waterway has increased from a total of 1,695,120 
tons in 1935 to 21,362,852 tons in 1955, the latest year for which statistics have 
been compiled. Recent studies of present and prospective water requirements 
for navigation on the Illinois Waterway show that the authorized diversion of 
1,500 cubic feet per second from Lake Michigan is adequate to meet those 
requirements. 

In order to spike once and for all the loosely and widely made 
claim by officials of the Metropolitan Sanitary District of Greater 
Chicago and its apologists that domestic pumpage now entering this 
canal is needed in addition to the 1,500 cubic feet per second of direct 
diversion to support navigation on the canal, may I also inform you 
that on May 12, 1958, the complainant States had a conference with 
Hon. Wilbur M. Brucker, Secretary of the Army, at which were pres- 
ent the staff of the U.S. Corps of Engineers of the Army headed by 
Maj. Gen. Emerson C. Itschner concerning this very subject. At that 
conference we were handed by General Itschner a report containin 
their latest appraisal of the amount of water which this canal woul 
require for the purpose of sustaining maximum navigation with dupli- 
cate lock system. This report reads as follows: 


Water REQUIREMENTS FOR DUPLICATE Locks, ILLINOIS WATERWAY, ILL. 


1. The Illinois Waterway provides a channel for barge navigation between 
the Mississippi River, 38 miles above St. Louis, and waters navigated by deep- 
draft vessels of the Great Lakes fleet in Chicago. From the Mississippi River it 
extends up the Illinois and Des Plaines Rivers for 291.1 miles to the uppermost 
existing Federal lock at Léckport. The other Federal locks with their locations 
in miles upstream from the Mississippi River are: LaGrange, 80.2; Peoria, 157.7; 
Starved Rock, 231; Marseilles, 244.6; Dresden Island, 271.5 and Brandon Road, 
286. Each lock is 110 feet wide and 600 feet long. The lock lifts, at flat pool, 
range from 10 feet at LaGrange to 39.5 feet at Lockport, and depths over the gate 
sills vary from 12 to 22 feet. Navigable passes through the dams at LaGrange 
and Peoria enable traffic to bypass these locks when river stages are sufficiently 
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high. Lakeward of Lockport the waterway is in the Chicago Sanitary & Ship 
Canal for 12.4 miles to Sag Junction, thence one branch continues northeasterly 
therein and in natural waters for 22.1 miles to Lake Street, Chicago, at the head 
of Chicago River. From Sag Junction a second branch extends easterly 23.8 
miles via Calumet-Sag Channel, Little Calumet River, and Calumet River to 
Lake Calumet. Also a branch is authorized to extend from Calumet River via 
the Grand Calumet River to Clark Street, Gary, Ind., with a connecting channel 
in the Indiana Harbor Canal to 141st Street, East Chicago, Ind. The works 
provided for by the existing Federal project for the Illinois Waterway consist 
principally of the above described channels to a depth of 9 feet with appurtenant 
improvements, including certain bridge changes and two locks, not yet con- 
structed, one in the Calumet River and one in the Grand Calumet River. 

2. The Chicago Sanitary & Ship Canal and the Calumet-Sag Channel, including 
a flow-control lock in the latter and some enlargement of the Calumet and Little 
Calumet Rivers, were constructed by the Sanitary District of Chicago primarily 
to divert sewage-laden waters from the Lake Michigan drainage basin into the 
Des Plaines River and to relieve flood conditions in the valley of the Little 
Calumet River. The flow at Lockport lock consists of the water thus diverted 
through these canals. Construction of the locks and dams from Starved Rock to 
Lockport, inclusive, was initiated and carried well toward completion by the 
State of Illinois. In 1930 these works were incorporated into the Federal project 
for completion by the United States. In addition to providing these major works 
to the extent described, local interests have cooperated by making bridge changes 
and furnishing rights-of-way and spoil areas. 

8. The water requirements for the Illinois Waterway have been reviewed in 
connection with a report on the advisability of supplementing the seven existing 
Federal locks on the Illinois Waterway by provision of an additional lock 110 feet 
wide and 120 feet long at each location. These estimates have been made on 
the basis of average daily lockage requirements without consideration of domes- 
tie pumpage or variation in river traffic from day to day. Variation of the flow 
rate within each year would be governed primarily by lockage requirements and 
secondarily to provide for discharge of storm runoff at Lockport so as to prevent 
reversals of flow of such rum ff into Lake Michigan. 

4. The requirements for Lockport lock are the largest. Based on estimates 
of future tonnage and an average of 2,900 tons per lockage the estimated future 
average number of lockages per day at Lockport is 42. Assuming the 42> 
daily lockages would be equally divided between the existing and the, proposed . 
new lock and also that half of the lockages made through each loek are in. 
alternation and half are in succession the requirement will be 16 lock volumes — 
daily for each lock. The lock volume for the existing lock corresponds to a’ 
flow of approximately 32 cubic feet per second for 1 day and the flow for the 
new lock can be taken as 64 cubic feet per second for 1 day. The total daily 
requirement is then equal to 16 times 94, or 1,536 cubic feet per second. With 
an estimated leakage of 40 cubic feet per second a total requirement of 1,576 
cubie feet per second on an average annual basis, is obtained for operation of 
the proposed duplicate lock system. 

5. It is considered impractical, however, to so schedule such an average 
annual diversion that it would all be used for lockage. It is assumed that 
reversal of the diversion flow to discharge storm runoff into Lake Michigan. 
would not be permitted except during emergencies when there is insufficient 
capacity to pass all the flow at Lockport. Based on a consideration of the 
4years 1954-57, which includes two periods of intensive rainfall in the Chicago 
area, it is estimated that the amount of water wasted in providing for storm- 
water discharge during critical years would be equivalent to an average flow 
tate of about 250 cubic feet per second for the year. Although chargeable to 
the diversion account under the present system of accounting, water thus wasted 
would not be usable to decrease the lockage requirement of 1,576 cubic feet per 
second, thus resulting in a total required diversion of 1,826 cubic feet per second. 

6. Other items to be considered in this matter are infiltration into sanitary 
district sewers and inflows from the Des Plaines River watershed into the 
sanitary canal system neither of which are considered a part of the diversion. 


- Although these inflows add to the total amount of water available, the variability 


of the supply, lack of control, and uncertainty of the flows are such that they 


cannot be relied upon in determining the availability of water for lock operation, 
particularly during dry periods. 
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7. It is concluded that an average annual discharge at Lockport of about 
1,826 cubic feet per second would be needed to assure an adequate water supply 
for operation of the proposed duplicate lock system. 

You will observe, Mr. Chairman, it is stated in paragraphs 4, 5, 
and 7 that when and if the double-lock system is installed in the 
Illinois Waterway a maximum diversion of water needed to operate 
such a double-lock system will be 1,826 cubic feet per second. At this 
same conference we were assured by the general that the present 
1,500 cubic feet per second of diversion permitted by the Supreme 
Court decree of 1930 is more than ample to operate the present canal 
system. It follows, of course, that it is not necessary for the sanitary 
district to divert this domestic pumpage into the sanitary canal for 
navigational necessity. In fact, the sole and only purpose of discharg- 
ing the domestic pumpage into the canal is because this is a cheaper 
way of waste disposal than that which would be required if the sani- 
tary district were forced to return its effluent to Lake Michigan. 
Consequently, Mr. Chairman, we all know that the diversion per- 
mitted under this bill is not needed to find out whether there will be 
any navigational improvements in the use of the canal, because the 
present permitted direct diversion is more than ample to meet naviga- 
tional requirements. 

Since it is patent and known to all of us that the sole and only 

urpose of this bill is to allow the Metropolitan Sanitary District of 

reater Chicago to divert additional fresh water from Lake Michigan 
for the purpose of the dilution effect which such water will have on the 
sewage-laden water presently carried in the canal, then proper in- 
quiry should be directed to the causes and reasons for the present 
unsatisfactory condition of the water now in the canal. We do not 
need a half-million-dollar study to determine what is the obvious, 
namely, that the infusion of an additional thousand cubic feet per 
second of water into this slack, sewage-laden canal will improve its 
unsanitary conditions. This is a fact which you can find out by ask- 
ing any reputable sanitary engineer. But before the Congress of the 
United States assumes the grave responsibility of increasing the 
amount of direct diversion in violation of the decree of the Supreme 
Court of 1930, this committee has the duty and obligation to ascertain 
the reasons for and the motives back of this demand for additional 
fresh water diversion. 

Therefore, we should like to propound to this committee certain 
interrogatories to the Metropolitan Sanitary District of Chicago to 
answer before this committee concludes its hearings on this bill: 

These interrogatories are as follows: 

1. What is the amount of water taken from Lake Michigan as domestic pump 
age by Chicago and area municipalities whose sewage is received by the district 
for treatment? 

(a) Name these municipalities and give the domestic pumpage of each for 
the latest available year of record. 

2. (a) By what amount will the total domestic pumpage taken from Lake 
Michigan be increased with completion and operation of the largest water- 
treatment plant in the world now under construction at the Navy pier? 

(b>) By what further amount will such domestic pumpage be increased with 
the completion and operation of the $80 million filtration plant projected for 
contruction during the period 1958-62? 

Mr. ScHEReER. May I interrupt? Are those all of the interroga- 
tories you propose this committee propound to the Chicago peop ef 
Did you conclude with the interrogatories? 
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Mr. Paut Apams. I am sorry, I omitted to say No. 3. I am begin- 
ning No. 3 now. 

Mr. Scuerer: Will you indicate when you are finished with the 
interrogatories that you suggested ? 

Mr. Paut Apams. Yes; I will. 


In view of the master’s recommendations relative to universal metering of 
watering in Chicago, why is only 46.83 percent of the supply metered according 
to the 1957 Annual Report of the Department of Water and Sewers, City of 
Chicago? 

4. What industrial and commercial plants and establishments within the 
district with nonmunicipal sources of water discharge their wastes either into 
sewers reaching district plants or through private sewers running directly into 
the canals? Give estimate of water supply abstracted from the lake for each 
such plant and the point of discharge or other means of disposal of the indus- 
trial waste so created. 

5. What is the latest annual average daily flow of sewage and industrial 
waste delivered at each of the three district plants? What percent of this 
flow receives complete treatment? 

6. What percent of purification for the periods under question 5 above is. 
provided, based— 

(a) On total solids removed? 
(b) On 5-day biochemical oxygen demand removed? 

7. How much sewage and industrial waste within the district remains un- 
collected and untreated? Where does this go? What is its biochemical oxygen . 
demand equivalent? 

8. To what extent is collected sewage or partly treated sewage bypassed to 
the canals or waterways—and on what occasions? : 
9. Since the district is admittedly short of sludge handling and disposal 
facilities, what are the measures adopted by the district to keep the amount 
of pevememating sewage solids within the capacity of its sludge-disposal 

facilities 

10. Is it not a fact that the limited capacity of district sludge disposal fa- 
cilities, particularly at Stickney plant, controls the amount of sewage actually 
treated and the amount of raw or partially treated sewage bypassed to the 
canal? 

11. Since the district is sewered on the so-called combined system, what 
means are in effect or planned for reducing the polluting effect on canal waters 
of the slightly dilluted sewage whenever the slightest runoff occurs? 

12. What plans, if any, are in prospect for reducing the polluting effect on the 
canals and waterways which must receive combined sewer overflows resulting 
from the plan of sewage adopted by the district? 


And finally— 


13. In municipalities recently annexed to the district where the Illinois 
Department of Health has previously recommended the separate systems of 
sewerage (storm or sanitary) be installed why has the district insisted on 
combined sewerage installations with their greater pollution loading to be 
imposed on the waterways of the district? 

Mr. Scurrer. Mr. Chairman ? 

Mr. Gray (presiding). Mr. Scherer. 

Mr. Scuerer. I think the answers to the interrogatories that are 
suggested by the attorney general for the State of Michigan would 
be most helpful to this committee in making up its mind as to what 
recommendations it should make with respect to this bill and I 
move that this committee ask the Metropolitan Sanitary District of 


Greater Chicago to answer the interrogatories propounded prior to 


our action on this legislation. 
_ Mr. Gray. The Chair will state to the gentleman from Ohio that 
1s a question we should take up in executive session and not settle at 
this point in the testimony. 

The gentleman may proceed. 
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Mr. Paut Apams. You will observe, Mr. Chairman, that these in- 
terrogatories are aimed at finding out and discovering for the benefit 
of all of us just what the Metropolitan Sanitary District of Greater 
Chicago is doing, as well as what it has not done in the recent past, 
toward providing adequate collection and treatment of its sew 
and its industrial wastes, For if this great powerful district over 
which the State of Illinois had abdicated supervisory powers, has 
failed to take care of its sewage and its waste disposal task in the 
most efficient manner possible in this day of scientific develop- 
ments—— 

Mr. Batpwin. Mr. Chairman, may I ask this question? 

Mr. Gray. Mr. Baldwin. 

Mr. Baupwin. Do some of them treat their sewage and then dis- 
charge the effluent back into the lakes? 

Mr, Paut Apams. Mr. Baldwin, Mr. Melvin Adams, the director 
of our resources is here and will testify and he can give you in detail 
the answer to your question. 

May I say that it is my understanding that all of the cities in 
Michigan are required to treat their sewage and then it is returned 
to the Great Lakes. And that as a general policy this is being done 
throughout the State. 

Mr. Batpwin. In other words, that would seem to indicate the city 
of Chicago could do the same? 

Mr. Apams. That is correct. 

Mr. Bavpwin. Thank you. 

Mr. Pavut Apams. For if this great, powerful district over which 
the State of Illinois had abdicated supervisory powers, has failed to 
take care of its sewage and its waste disposal task in the most efficient 
manner possible in this day of scientific developments, then it comes 
to Congress with unclean hands in demanding that it be allowed to 
divert additional fresh water to help dilute the untreated sewage and 
wastes which it itself has discharged into the canal. Then, to add 
insult to injury, the sanitary district even asks that this study be 
financed by the Treasury of the United States. The ulterior purpose 
of course of insisting upon this so-called study is so that after it has 
been determined by such a study that the canal is a fetid and unsani- 
tary mess (only because the sanitary district has not done an ade- 
quate job of sewage collection and treatment), the demand then will 
be made that the temporary diversion be made permanent. 

Consequently, we say that before this committee should give any 
ear or consideration to this unholy plea for a study at Federal ex- 
pense, a complete and thorough investigation should be conducted by 
this committee of the entire operations of the sewage collection and 
disposal works presently operated by the Metropolitan Sanitary Dis- 
trict of Greater Chicago. We would ask, that when this committee 
receives answers to these interrogatories from the sanitary district 
we should like an opportunity to examine such answers and give the 
committee the benefit of our views with respect to these answers. _ 

International aspects of the Chicago diversion controversy: It is 
well known that the Chicago diversion controversy has caused our 
country no end of embarrassment in our relations with our neighbor- 
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ing country, Canada. If you will examine the hearings that were 
held last summer before the Subcommittee of the Committee on Pub- 
lic Works of the Senate on July 28, 29, and August 7, 1958, it will 
be seen that not only the diversion under consideration in this bill 
but even the present diversion at Chicago has caused serious inter- 
national reverberations. 

May I point out that on pages 84 and 85 of the Senate hearings 
there is copied an aide memoire which the committee chairman, Sen- 
ator Kerr, received from the Department of State dated July 28, 
1958. There is nothing in this aide memoire which gives us any 
assurance that the Canadian Government either modified or withdrew 
her long-standing objections which it has lodged against the Chicago 
diversion. The aide memoire in referring to the Canadian Govern- 
ment states: 


Useful conversations between United States and Canadian officials were held 
in Ottawa on July 9, 1957, on the subject of the sanitation problems which gave 
rise to proposed legislation for a 3-year temporary diversion of 1,000 cubie feet of 
water per second from the Great Lakes system at Chicago to the Mississippi 


system, and on the subject of studies to be carried out under the proposed legis- 
lation. 


The Canadian Government understands that, if such legislation is enacted, 
these sanitation studies will not be limited to evaluation of the effects of dilution, 
but will also include consideration of all possible measures for dealing with 
waste-disposal facilities at Chicago. Such measures would include— 

(a) complete separation of storm sewers from the domestic sewerage 


system, or expansion of the existing treatment facilities to serve a total 
combined flow ; 


(b) treatment of organic wastes in industrial plants before discharging 
these effluents into the sewerage systems; 


(c) chlorination of effluent before discharge into the Illinois Waterway; 
and, 
(d) artificial aeration of the waterway. 


The final and significant paragraph of the memoire is this 
statement : 


All rights under the provisions of the boundary waters treaty of 1909 are spe- 
cifically reserved. 

In other words, all that the memoire says is that the Canadian Gov- 
ernment understands what is proposed and that they reserve all of 
their rights under the treaty. 

If this aide memoire ould be construed as a modification of Cana- 
dian objections it should be noted that the proposed sanitary study 
should be made under the conditions specified in subparagraphs (a), 
(0), (c), and (d). May I direct your attention to the fact that H.R. 
1 does not specify what the study shall consist of, and certainly it does 
not specify the criteria contained in the aide memoire. Thus it is 
foolhardy to say that this bill meets and answers Canadian objections, 
or that it confirms any nebulous withdrawal of objections by the 
Canadian Government. In November 1958, members of my staff 
accompanied by a member of the staff of the attorney general of 
Ohio conferred with Colonel John Raymond, Deputy Legal Adviser 
to the State Department. At this conference may phases of the Chi- 
cago diversion controversies were discussed, and I am appending 
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hereto a communication which we addressed to Colonel Raymond on 
December 3, 1958, giving a résumé of the contents of that conference: 


DECEMBER 38, 1958. 


Re conference held in your office November 21, 1958, on Chicago diversion 
controversy. 

Col. JOHN RAYMOND, 

Deputy Legal Adviser, 

State Department, Washington, D.C. 

DeaR CoLONEL RAYMOND: It was a real pleasure to have had the privilege of 
discussing with you and your associates in the State Department the interna- 
tional ramifications of the Chicago diversion controversy. It occurs to me that 
since this matter is of such vital importance both to the States involved and to 
the Federal Government we should keep each other informed of any develop- 
ments that would affect in some degree our separate or mutual interests. 

Although the other complainant States did not have personal representatives 
at this conference, may I assure you that the views expressed by Mr. Boyd, 
assistant attorney general of Ohio, Mr. Torina, solicitor general of Michigan, 
and myself reflect the views of those who have been representing the States of 
Minnesota, Wisconsin, Pennsylvania, and New York with whom we have been 
conferring during the past year. 

May I summarize what I consider to be the viewpoints of the complaining 
States as we discussed them at this conference : 

1. The Great Lakes Basin constitutes the largest fresh water basin in the world; 
it is an international body of water since it forms a boundary between the United 
States and Canada, and whatever occurs in or to these waters may cause injury 
to either nation. 

2. Both the United States and Canada have a common, mutual interest in the 
navigation that occurs on these waters, and, of course, this interest is now greater 
than before on account of the near completion of the St. Lawrence Seaway. 

3. The Great Lakes Basin is the source of enormous hydroelecrtic power, par- 
ticularly beginning at Niagara and extending southward in Lake Ontario and 
the St. Lawrence River. The production of this power has been agreed upon 
by our two countries and, of course, every drop of water that is lost to this basin 
by diversion or by any other artificial extraction directly affects adversely the 
generating potential of the powerplants now in construction as well as those 
eontemplated, 

4. Both countries have a common interest in maintaining the integrity of the 

water naturally belonging to this basin because lake levels affect the naviga- 
tional depth of ports and harbors, the use of our shores for recreational pur- 
poses and the management and maintenance of the wildlife populations that 
abound these waters. 
- §. Although Lake Michigan does not actually border Canada, nevertheless 
Lake Michigan and Lake Huron constitute one lake, both geologically and hy- 
draulically. Any lowering of water in Lake Michigan directly affects the levels 
of Lake Huron, Lake Erie, Lake Ontario, and the St. Lawrence River. This 
fact does not seem to be understood by many people, even some who are high in 
the Government of the United States. I recall very vividly many efforts made 
by Senator Kerr during the hearings before the Senate Public Works Committee 
this summer in which he repeatedly insisted that Lake Michigan did not border 
Canada and therefore he could not understand what busines it was of Canada’s 
to protest the diversion at Chicago. 

6. Although the memorandum received from the State Department by the Sen- 
ate Committee on Public Works indicated that Canada would not protest the tem- 
porary 1-year diversion of 1,000 cubic feet per second contemplated during the 
hearings on H.R. 2 in the 85th Congress, nevertheless we are under the impres- 
sion (as indicated in your letter to me of April 22, 1958) that Canada has pro- 
tested the Chicago diversion pursuant to paragraph 2 of article 2 of the Boundary 
Water Treaty of 1909. 

There are certainly real grounds for fearing that should the Chicago diversion 
continue to increase in amount, as it surely will if Illinois and the sanitary 
district succeed in their efforts, Canada will use the diversion by Chicago as a 
precedent against us before the International Court of Justice in case we get intoa 
disagreement with Canada over its intentions to divert the waters of the Colum- 
bia River. The intricacies of this international problem are explained in Senate 
Document 118 containing a study made by Mr. Griffin of your Department on 
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“The Legal Aspects of the Use of Systems of International Waters With Ref- 
‘erence to Columbia-Kootenai River System.” * * * 

Consequently, it behooves all of us, State officials as well as officials of the 
Federal Government, to take positions which are not vulnerable in the event 
serious efforts are made to bring about diversion of rivers or bodies of water 
that rise in Canada and flow into the United States. 

7. As we explained to you in great detail at the conference, there exists no 
overriding necessity on the part of the Sanitary District of Chicago to continue 
its present diversion of water for domestic uses, let alone to increase it. Every 
single municipality on the Great Lakes except Chicago returns to the Great 
Lakes the water which it has extracted, used and purified through sewage- 
treatment plants. We see no reason why Chicago should not be made to do 
‘likewise; in fact, the only excuse that it may offer for its neglect and refusal 
to return the water to Lake Michigan is that it would cost money to do so. To 
us this is no valid reason, let alone a legal defense. Chicago and its metropolitan 
area is a rich, growing, expanding community. I am told that its per capita 
eost for collection and treatment of sewage is well below that which is carried 
on by much smaller communities. It has such a large tax- and revenue-collecting 
base that it could well afford to construct and operate the works that are neces- 
sary to return to Lake Michigan the effluent which is discharged by its plant 
after adequate treatment. 

8. However, there is an even greater danger confronting us and this danger 
looms ever larger than the present and prospective diversion at Chicago. When 
we visualize a growing demand for enormous quantities of water for domestic 
and industrial uses as our population increases and industry demands greater 
water supplies for its processes, the danger becomes even more menacing. 

You will recall that we showed you a map of the Great Lakes Basin prepared 
by the Lake Survey Division of the U.S. Corps of Engineers. In many places 
the divide is not too far distant from the shores of Lake Michigan, Lake Superior, 
Lake Erie, and Lake Ontario. There are many places at which new and addi- 
tional diversions could be initiated both by Canada and by our States. In fact, 
right now we are wrestling with an attempted diversion by the Elmhurst-Villa 
Park-Lombard Water Commission to supply the water needs of communities 
in Du Page County situated in Illinois on the Mississippi side of the divide. 

There have already been some inquiries and talk circulating around that 
industries located on the Ohio River side of the divide wish to extract water 
from Lake Erie into the Ohio River. You will recall that we observed many 
places where such diversions could be made. We must remember that this huge 
fresh water basin, the largest of its kind in the world, is viewed with longing 
eyes by water-thirsty communities located in other places that would like to tap 
and drain its water resources. 

Therefore, it is our fear that unless both our courts and our legislative bodies, 

including Congress, adhere to a firm principle by which it is considered an act of 
trespass or illegality for any person, State, or entity to extract water from the 
Great Lakes Basin and thereafter allow it to be diverted to another basin. The 
‘day will come when the Great Lakes Basin will be nothing but a grab-bag for 
all comers. The result will be utter chaos and the consequences will be sad to 
contemplate. 
- Perhaps this was the first opportunity that you have had to become acquainted 
‘with the views of the other Great Lakes States in regard to the transcendent 
issues which are involved herein. We believe that they should be settled upon 
the basis that paramount interests of the whole Nation are at stake. The in- 
erease in oversea navigation which will result from the existence of the St. 
Lawrence seaway is a benefit that will inure to future generations for centuries 
to come. However, unless we jealously guard the waters that rightfully belong 
in this basin from depredation, all the expense and effort that have gone into 
construction of this eighth wonder of the world will be dissipated and set at 
naught. 

We feel very strongly that our Supreme Court has not had the benefit of a 
clear exposition of the vast international and national interests here involved. 
We appreciate that this is the function of the Solicitor General of the United 
States, but we realize that he depends on your Department for information, 
advice, and guidance on these phases of this case. May we hope that you will 
present this problem in the setting which we have tried to express in this letter 
‘so that he will understand, and the Court will understand, that we are not here 
dealing with a microcosmic problem, but with one which unless resolved cor- 
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a now will later bring untold injury and anguish to the generations which 
OLLOW US. 
Very truly yours, 
PauL L. ADAMS, 
Attorney General. 
NICHOLAS V. OLDs, 
Assistant Attorney General. 

In this statement I wish to reiterate what is stated on page 4 of 
this letter; namely, that unless both our courts and our legislative 
bodies, including the Congress, strictly adhere to a firm principle that 
makes diversion of water from the Great Lakes Basin an illegal act— 
the day will come when the Great Lakes Basin will be nothing but a grab-bag 
for all comers. The result will be utter chaos and the consequences will be sad 
to contemplate. 

The Chicago diversion has become a serious threat to maintaining 
the integrity of our rights on the Columbia River, as well as on other 
streams forming or crossing our international boundaries, as against 
Canadian insistence upon diversion of the water flowing through 
her territory. We have been told by responsible legal authority, that 
should the Canadian Government press its claim of diverting the 
waters of the Columbia River against us before the International 
Court of Justice, we would be at a decided disadvantage to defend 
ourselves against the use by Canada of the unilateral and objected-to 
diversion at Chicago as a precedent against us if we take this action 
at this time. 

On pages 107, 108, 109, 110, and 111 of the Senate hearings on 
H.R. 2 and S. 1123 (85th Cong. 2d sess.) there is printed a letter from 
John M. Raymond, Acting Legal Adviser to the State Department, 
addressed to Senator Neuberger, in which it is stated: 

* * * The proposed legislation authorizing an increased diversion from Lake 
Michigan at Chicago has been opposed by Canada on the ground that it may 
cause injury to Canadian navigation and hydroelectric power interests. Canada’s 
reasons for opposing the Chicago diversion bill are thus very similar to those 
of the United States with respect to the Columbia River diversion, and it would 
seem that H.R. 2, if enacted, could constitute a precedent to be used by the 
Canadian interests in support of their proposals on the Columbia. 

In the communication reference is made to a note received by the 
State Department of February 18, 1956, in which the Canadian Am- 
bassador stated with reference to H.R. 2 of the 85th Congress: 

I am accordingly instructed. to make clear that, in the view of the Canadian 
Government, the enactment of the proposed legislation would be prejudicial to 
the navigation and power interests of both countries. 

The extent of the present diversion is now allowed only by Su- 
pe Court decree. It certainly would put another weapon in the 

ands of Canadian legal authorities if the present court-sanctioned 
diversion were added to by a bill passed by the Congress and signed 
by the President of the United States. 

Under the Boundary Water Treaty of 1909 there came into ex- 
istence the International Joint Commission, which consists of three 
Canadian and three United States members. It is this Commission 
that has been wrestling with and studying the contentions of Canada 
and of our country over the use of waters which are international in 
character between us and Canada, such as the Columbia-Kootenay 
River system. 
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To make certain that we were correct in our contention that Canada 
has not modifiéd its objections to the Chicago diversion a few days 
ago we talked to Mr. Harry C. Donohue, Secretary to the American 
section of the International Joint Commission. He informed us that 
there has been no settlement between us and Canada of the propored 
Columbia River diversion; that Gen. A. G. L. McNaughton, Chair- 
man of the Canadian section, still insists on Canada’s right to divert 
the Columbia River; that Canada still reserves its rights under the 
treaty of 1909 with respect to the Chicago diversion, and still con- 
tinues to use the Chicago diversion as a precedent against us in jus- 
tification of its demands to divert the Columbia River. 

I would like to suggest that it might be helpful to the committee in 
its deliberations if it cared to do so, to secure the testimony of Mr. 
McKay, who is the Chairman of the American section of this Com- 
mission and who could undoubtedly advise the committee as to this 
difficult problem with regard to international and boundary waters. 

That the international aspects of the Chicago diversion is causing 
the State Department serious concern is attested by the fact that on 
August 18, 1958, the Senate Committee on Interior and Insular Af- 
fairs ordered printed as Senate Document No. 118 (85th Cong. 2d 
sess.) a study prepared by William Griffin of the State Department 
on the subject “Legal Aspects of the Use of Systems of International 
Waters.” This study reviews the pegoriatione leading to the Bound- 
ary Water Treaty of 1909 and its relevance to the Chicago diversion 
controversy. There is no indication in this study that Canada has at 
any time modified its categorical objections to the Chicago diversion 
which it has lodged and maintained under paragraph 2 of article IT 
of the treaty of 1909. That this is the basis of Canadian objections to 
additional diversion at Chicago is confirmed in a letter dated April 
22, 1958, which we received from John W. Raymond, Acting Legal 
Adviser to the State Department, in which he stated: 

Reference is made to your letter to Mr. Becker of March 28, 1958, regarding 
the diversion of water at Chicago from Lake Michigan and the relationships of 
that diversion to the Boundary Waters Treaty of 1909, 

In your letter you state that Canada has continually protested that the 
Chicago diversion amounts to a breach of the treaty. The Canadian Government 
has not asserted that the Chicago diversion constitutes a breach of the treaty. 
Instead, the notes which have been submitted by the Canadian Government on this 
matter from time to time, and particularly in connection with proposed legisla- 
tion authorizing an increase in the amount of water presently being diverted 
under the order of the U.S. Supreme Court, have stated that the effect of such 
an increased diversion would be productive of injury to Canadian navigation 


interests. The right to make an objection of this nature is expressly reserved 
in paragraph 2 of article II of the Boundary Waters Treaty. 


A discussion of this letter appears on pages 276, 277, and 278 of the 
Senate hearings on H.R. 2. 

That the Canadians do not intend to relent on their objections is 
also shown by what occurred recently at a meeting in Washington of a 
joint committee of Members of the Canadian Parliament and Members 
of our Congress. According to published reports boundary water 

_issues were discussed and we have been told by certain sources that the 
Canadian Members were far from happy over the prospect of increas- 
ing this diversion as is proposed in this bill. 

_ Therefore, Mr. Chairman, in view of these international complexi- 
ties and the high economic stakes involved in this total controversy 
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it would behoove this committee to make careful and extended inquiry 
before completing its hearings on this bill. If the Chicago diversion 
is going to be used against us when Canada is preparing to divert the 
waters of the Columbia and other important international waters we 
may be selling our birthright for a mess of potage. 

Mr. Chairman, there are several errors and inadequacies contained 
in the report this committee filed on H.R. 2 during the 85th Congress, 
1st session, which I would like to point out before I close. 

1. Reference is made to a letter the U.S. Corps of Engineers re- 
ceived from the Clerk of the Supreme Court, dated December 17, 1956, 
enclosing a copy of an order entered by that Court allowing an increase 
in diversion for a maximum 90-day period. However, no one informed 
this committee that this order was issued as the result of the consent 
given in writing to the Supreme Court by all the complainant States, 
except Wisconsin, and that it was specifically provided therein that 
this should not be used or cited as a precedent at any time and in any 
place against the consenting States. The situation was an emergency, 
not in Chicago or in the sanitary canal, but in the lower reaches of the 
Illinois Waterway, where, because of longstanding drought conditions 
the levels at the Alton sill had dropped so low that barge traffic was 
prevented from navigating this part of the system. 

Instead of taking a dog-in-the-manger attitude the complainant 
States agreed to the temporary increase of diversion to alleviate this 
emergency situation. It comes with poor grace for the State of 
Illinois to cite this against us after we were good enough to accede to 
its requests in time of dire need. 

2. This committee received a report from the sanitary district 
representing that it was attaining 90-percent removal of biochemical 
oxygen demand removal was 85.6 percent and solids removal was 
80; this is a drop from 1952 when the district attained 93.6 percent 
of biochemical oxygen demand removal and 91.1 percent of solids 
removal. These figures prove beyond cavil that “something’s rotten 
in Chicago.” We are hopeful that this committee will find out what 
that is before it concludes these hearings. 

3. The report is very inconclusive and equivocal on the Canadian 
position. This committee received no assurances whatsoever from 
the State Department that the Canadians were withdrawing their 
objections, let alone consenting to the added diversion. It seems to 
treat this diversion as a de minimii proposition. You know, and 
I know, that in international affairs there ‘s no such thing as a de 
minimis, In view of present developments in this area this com- 
mittee should take a new and serious look at this issue. , 

4, Then, by what right does this committee offset increased power 
production at Lockport, Ill., against loss of power at Niagara and 
St. Lawrence. The production of power at Lockport has been a 
“darling” of the sanitary district, which it gets because of the “wrong” 
it committed in diverting Lake Michigan water in the first place. 
Does this committee intend to aggravate that “wrong” by allowing 
an increase in diversion ¢ 

5. But the basic fallacy of this report is that it assumes, without 
proof, that this so-called study is needed. 

Again, I ask, needed by whom, for whom, and for what pu ? 
Need I repeat that this study is a mere subterfuge contrived by the 
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sanitary district, for the sanitary district, and only for achieving 
the ultimate purpose of making a demand for a permanent increase 
in diversion. Until and unless the people in Chicago make every 
good faith effort to resolve their sanitary problem by means other 
than diversion of water from Lake Michigan, this committee, even 
the Congress, itself should turn a deaf ear to their demands; and 
then to accommodate their demands only by consent or agreement 
among the several Great Lake States and Canada. 

Mr. Chairman, may I in closing express my appreciation to the 
committee and to the Chair for this opportunity to present our posi- 
tion. I know that this committee has worked for a strong and work- 
able Federal water pollution act in recent years. 

I am told that the officials from my State have played a large role 
in securing passage of this important bill. Thus, I assume that you 
are vitally interested in cleaning up the pollution that has been al- 
lowed to destroy the value and use of the waters of our country. Can 
we close our eyes to the obvious fact that the nub of this whole 
business at Chicago is the desire of the public officials in this area to 
get rid of their sewage and waste as cheaply as possible at the expense 
of the rights and interests of the other States. 

Communities in our Nation will grow, but this does not justify one 
community growing more than its neighbor is sient to grow. 
This bill ‘ ore you is both an opportunity and a challenge. An 
opportunity to dig deep and find out what is really at the bottom of 
these insistent demands by Chicago to utilize more diverted water 
for sewage dilution purposes; and a challenge to find a solution which 
will require these people to take care of their own sewage and waste 
problems without inflicting a grevious wrong and injury on the other 
States and a friendly neighboring nation. 

Thank you, rae gentlemen. 

Mr. Batpwin. Mr. Chairman? 

Mr. Gray. Yes, Mr. Baldwin. 

Mr. Batpwin. Mr. Adams, there are some of us who come from 
States which aren’t affected one way or the other by this proposal. 
However, we are interested in the possible costs that are going to be 
involved in the St. Lawrence Seaway and other developments that 
occur as a result of that. } 


AsT see the picture of the St. Lawrence Seaway going into operation 


in the next year there probably is going to have to be dredging of many 
ports to take care of the deeper bottom ships that will be used. Would 


you have any estimates as to what additional costs might be incurred 
in dredging ports in the State of Michigan, say, as a result of this 
particular bill? 

Mr. Paut Apams, I am sorry, Mr, Baldwin, [ am not an engineer 
and I do not have any estimates. I understand from having talk 


to the engineers that this is a matter that would be most difficult to 
determine but that unquestionably there would be additional costs. In 


other words, you can’t have lake levels go down without increased costs 


_ not only to the United States but to all of the cities along the Great 


Lakes that are interested in developing harbor facilities for the 
seaway. 

Mr. Batpwrn. Thank you very much. 

Mr. Gray. Any other questions? 
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Mr. Burke. Mr. Chairman? 

Mr.Gray. Yes, Mr. Burke. 

Mr. Burxe. Mr. Adams, I listened very carefully to the interroga- 
tories that you suggested. In the testimony of the proponents there 
has been filed an exhibit in which they state that the Chicago Sanitary 
District system gives complete treatment to all domestic and industrial 
wastes arising in the area, it removes 90 percent of the impurities, the 
highest limit attainable by today’s processes. 

t take it that you would disagree with that representation ? 

Mr. Pavut Apams. I would say that not only do we disagree with it 
but we will be offering the testimony of Mr. Milton Adams here who 
has some very, very interesting facts that we have as a preliminary 
been able to develop with regard to this situation. However, you must 
remember that we are not able to get at this information nearly as 
fully as it would be possible if we had a full and frank disclosure from 
the Metropolitan Sanitary District. This district files reports with 
no one, it doesn’t file reports with the State of Illinois, it inde file 
reports with the supreme court in many instances. So that much of 
this information is in the hands of the district and we would like to 
have it. That is why we suggested these interrogatories. 

Mr. Scuerer. That is the reason, Mr. Witness, I made the motion 
that the sanitary district be required to furnish answers to your inter- 
rogatories before we acted on this legislation but I have no hope of 
having that motion of mine adopted. | 

Mr. Paut Apams. We feel if we had the answers before we return 
we could be of considerable help to the committee. 

Mr. Gray. Any other questions ¢ 

Mr. Scurrer. Do I understand that Chicago’s domestic pumpage is 
not returned into the lake? 

Mr. Paut Apams. That is correct, sir; it is not. 

Mr. Scuerer. It follows the same coure as the water that is—— 

Mr. Paut Apams. A direct diversion. 

Mr. Scuerer. As is used for sewage at present ? 

Mr. Pavut Apams. That is correct. 

Mr. Scuerer. Do I understand further that if Chicago would build 
a sanitary system that would adequately purify its waste material 
and return the water into Lake Michigan then it could pump as much 
water as it needed to dilute its sewage and move it ? 

Mr. Pavut Apams. If it would return the water that—— 

Mr. Scuerer. If Chicago would establish a sanitary system similar 
to that which they have in Cleveland and I presume in Detroit, where 
after it went through the filtration plants it would return that water 

to Lake Michigan, then it could pump from Lake Michigan all of the 
water that it needed to move its sewage through its pipes and return 
it; you would have no problem. 

Mr. Paut Apams. That is correct, sir, that is our position. 

Mr. Scuerer. As I understand Chicago’s claim is that it doesn’t 
have enough water to push this sewage. 

Mr. Pavt Apams. Down the canal. 

Mr. Scuerer. Down the canal. 

Mr. Paut Apams. That is exactly the position of the complaining 
Lake States in this litigation. 

Mr. Gray. Thank you very much, Mr. Adams, and also your assist- 
ant for the complete and informative statement. 
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Mr. Biarnix. We have a statement from Hon. Clement J. Zablocki, 
Congressman from Milwaukee, who has been here this afternoon but 
had to leave. Without objection his statement will appear at this 

oint in the record. 

(The statement referred to follows :) 


STATEMENT OF HON. CLEMENT J. ZABLOCKI, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF WISCONSIN 


Mr. Zastocki. Mr. Chairman, I appreciate the opportunity of ap- 
pearing once again before your committee, to reiterate my strong and 
continued opposition to the proposed legislation which would in- 
crease the rate of water diversion from Lake Michigan through the 
Chicago Sanitary Canal. 5 

As you know, Mr. Chairman, the district which I represent in 

the House of Representatives—the Fourth District of Wisconsin— 
lies on the very shores of Lake Michigan. The Milwaukee Harbor, our 
municipal port, and other public, industrial and recreational facilities, 
located in my district, are closely affected by fluctuations in the level 
of Lake Michigan. It is for this reason that I am particularly con- 
cerned about this legislation and its potential effect on the interests 
and the well-being of our people. 
- I believe that it is only fair to expect that the interests of all the 
Great Lakes communities which would be affected by H.R. 1, will 
be considered very carefully in determining the disposition of this 
measure. 

Your committee’s action in affording the representatives of those 
communities an opportunity to testify on H.R. 1 is commendable and 
appreciated. I can only express my hope that the weight of evidence 
presented in the course of these hearings will prove our contentions, 
and result in the rejection of this legislative proposal. 

Our contentions, based on past experience and the results of careful 
studies, can be summarized very briefly. 

My first point is this: 

Incre water diversion through the Chicago Sanitary Canal will 
peenont! lower the level of Lake Michigan, and of other Great 

akes, to the detriment, first, of the navigation and shipping activi- 
ties in our ports and harbors; secondly, of the use of our shores for 
recreational purposes; thirdly, of the hydroelectric power production 
in the Great Lakes Basin; and, fourthly, of the management and 
maintenance of the wildlife populations that abound these waters. 

We know this from experience, as well as on the basis of recent 
studies, to wit, the study completed not long ago by the Corps of 
Engineers. 

s to past experience, back in 1930, after almost 40 years of litiga- 
tion between Chicago and the other States of the Great Lakes area, 
the Supreme Court of the United States pointed out that the Chicago 
water diversion up to that time had caused a permanent lowering of 
6 inches in the level of the Great, Lakes; that it had greatly damaged 
lake commerce by decreasing the cargo capacity of lake vessels; that 
it had damaged beaches, fisheries, and recreational areas; and that it 
had caused a permanent lowering of the water fable in the Great 
Lakes region with great damage resulting to docks, harbor facilities, 
and building foundations: 
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It was for these reasons that the Supreme Court ruled that the rate 
of diversion then in effect through the Chicago Sanitary Canal should 
be reduced gradually from 10,000 cubic feet per second to 1,500 cubic 
feet per second. The decision of the court proved to be very wise. 

Now, I realize that H.R. 1 proposed only what is referred to as a 
“temporary and experimental” increase in the rate of diversion. The 
fact remains, however, that even such a limited increase will lower the 
level of the Great Lakes. Further, this temporary and experimental 
increase can well become the “foot in the door” which will lead to 
larger, and permanent, increases. For this reason, I must oppose it. 

My second point is this: 

Placing aside for a moment the fact that the communities on the 
shores of the Great Lakes, with the exception of Chicago, oppose this 
legislation in the sincere and substantiated belief that it will cause 
all of us harm, no bona fide case has been presented by Chicago to 
a the necessity for overcoming these objections and enacting 

This legislation is not required for reasons of public health. There 
is no evidence—at least none has been presented—to show that the 
health of the people of Chicago will be jeopardized if the rate of 
diversion is not increased. 

Further, the proposed increased rate of diversion is not necessary 
for navigation of barges in the waterway which connects with the 
Chicago Sanitary Canal. : 

The Army Corps of Engineers arrived at this conclusion on the 
basis of their study—and no one in Chicago has successfully chal- 
lenged their opinion. 

inally, the proposed increase is not absolutely necessary to help 
Chicago solve its sewage problem. Every single municipality on the 
Great Lakes except Chicago returns to the Great Lakes the water 
which it has extracted, used, and purified through sewage treatment 

lants. 

. I see no reason why Chicago should not do likewise. As a matter 
of fact, the only excuse that can be offered for Chicago’s refusal to 
return the water to Lake Michigan is that it would cost money to do 
so. This is no valid reason, let alone a legal defense. The Chicago 
metropolitan area is a thriving community, and it can well afford to 
construct and operate the works that are necessary to return to Lake 
Michigan the effluent which is discharged by its plant after adequate 
treatment. 

My third and final point is this: 

Both the United States and Canada have a common interest in 
maintaining the integrity of the water in the Great Lakes Basin. We 
have a treaty with Canada on this subject. Further, it is my under- 
standing that Canada is concerned about the proposed increase in the 
diversion through the Chicago Sanitary Canal, and that she has not 

to it. 

Now, I believe—all other things being equal—that this one fact 
alone should argue strongly against any unilateral action on our part: 
action which could damage our good relations with Canada, and work 
to the detriment of our national interests in the future. 

That is all that I have to say. I believe that the reasons which I 
have summarized argue strongly against the enactment of H.R. 1. 1 
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want to thank your committee for giving me the opportunity to pre- 
sent my Oe and I sincerely hope that this proposed legislation will 
be rejected. 

Mr. Biatnrx. We have Mr. Bert McMurrow, who is the superin- 
tendent of the public works of the State of New York. Mr. McMur- 
row has an engagement that makes it imperative that he return late 
this afternoon to New York. We appreciate ~ patience and being 
-on hand all day long since early morning. It is a long and rather 
tedious hearing. The chairman of the committee, the distinguished 
chairman from New York, our very dear friend, Mr. Buckley, do you 
have any introductory comments to make at this time ? 

Mr. Bucxtey. I am glad to present him to the committee. 


STATEMENT OF BERT McMURROW, ON BEHALF OF GOV. NELSON A. 
ROCKEFELLER, NEW YORK 


Mr. McMurrow. Thank you. Mr. Chairman, I have a very brief 
statement that has been given to me by Governor Rockefeller. He 
would like me to read it into the record: 


Mr. Chairman, the State of New York has been and continues to be unalterably 
opposed to any bill which would authorize the diversion of additional waters 
from the Great Lakes-St. Lawrence system. 

Although phrased as a study measure, H.R. 1 is another such bill. Its design 
is to modify by congressional action the 1930 decree of the Supreme Court of 
the United States limiting the diversion of water from Lake Michigan into the 
Illinois Waterway at Chicago to 1,500 cubic feet of water per second. Ever 
since 1930 the sanitary district has sought to increase this diversion by judicial 
or by congressional action. So far, it has failed. 

It has been established by the extensive studies already made by the U.S. 
Corps of Engineers that the amount of 1,500 cubie feet per second is all the 
water needed for navigation purposes in the I'linois Waterway. 

Reports of these studies are contained in Senate Document No. 28, 85th Con- 
gress, Ist session, and these reports show that the sole purpose for increasing the 
permitted diversion at Chicago is to benefit the Metropolitan Sanitary District of 
Greater Chicago by savings in the cost of sewage treatment and by additional 
income from hydroelectric power generated at Lockport on the Illinois Waterway. 

The U.S. Department of Health, Education, and Welfare, by its report dated 
April 29, 1957, shows that the sanitary district could solve its sewage treatment 
problem without the diversion of additional water by means of chlorination and 
aeration at an average cost of approximately $1 million a year. 

On the other hand, if instead of employing this means the sanitary district is 
authorized to solve its problems by diverting additional water, it will cost the 
users of the Great Lakes-St. Lawrence system for navigation and power develop- 
ments millions of dollars annually. 

Since the time of the Supreme Court decree, the State of New York has created 
a public corporation known as the Power Authority of the State of New York 
and has vested in it the right to develop electric power from the Great Lakes- 
St. Lawrence system. 

The power authority has obtained licenses from the Federal Power Commis- 
sion for power project works at Niagara Falls and at Massena, N.Y. 

It has constructed the St. Lawrence project at Massena and is well along with 
the construction of the Niagara project. It is financing these projects by bor- 
rowings without State or Federal credit. Its bonds are backed by the revenue 
it receives from the sale, at no profit, of electric power. The projects were fi- 
nanced upon the basis that the power authority was entitled to use the flow of 
the Niagara and St. Lawrence Rivers undiminished, except as provided in the 
1930 decree of the Supreme Court. Any reduction in the amount of water avail- 
able for power will reduce the revenue to the power authority which necessarily 

_will increase the cost of electricity to consumers. 
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Thus, the monetary benefits which H.R. 1 will give to the Sanitary District of 
siege Chicago will be paid in part at least by the people of the State of New 

ork. 

The expense to New York will be far greater than the benefit to the sanitary 
district. Representations before you by the power authority will show these 
losses to New York. 

The Great Lakes are now in low-elevation cycle and we need all the water 
available fer the production of power. This is not merely a local matter because 
the power which the power authority itself generates is necessary for defense 
industries vital to the safety of the Nation and for other industries whose eco- 
nomic welfare concerns the Nation. 

I urge your committee to recommend disaprpoval of H.R. 1 and any other 
measure which would deprive the people of the State of New York of their full 
and established rights in the natural resources of the Great Lakes of Lakes Erie 
and Ontario and the Niagara and St. Lawrence Rivers. 


Mr. McMovrrow. Thank you very kindly, Mr. Chairman. 

Mr. Buiatnix. Thank you, for reading the Governor’s statement. 

Mr. Dootey. Mr. Chairman, may I commend the distinguished 

-superintendent of the public works of the State of New York on that 
every concise statement of the Governor. The attorney general and I 
think the other representatives of the State of New York are in 
wholehearted agreement with you and support your viewpoint. 
Mr. Buarnix. In the Governor’s statement, you stated that repre- 
sentations will be made by the power authority to show us in more 
detail the losses that you anticipate to the State of New York. We 
have Mr. John R. Davison, of the Power Authority of New York. 
_ May we ask at this time, is Mr. Davison in the room ? 

Mr. Suepr. For the record Mr. Davison will be on hand. You will 
be on hand for our hearings tomorrow morning and will arrange to 
stay overnight to accommodate the committee ? 

Mr. Davison. Yes, sir; I will. 

Mr. Buiarnix. We appreciate that and will weleome you tomorrow 
morning. 

The other witness from the State of New York, Mr. William H. 
Shepp, the assistant attorney general, representing Mr. Louis Lef- 
kowitz, the attorney general. 

Mr. Shepp, will you take the chair? 


STATEMENT OF RICHARD H. SHEPP, ASSISTANT ATTORNEY 
GENERAL OF THE STATE OF NEW YORK 


Mr. Sueprr. Mr. Chairman, I am Richard H. Shepp, assistant at- 
torney general of the State of New York, and appreciate the chance of 
bringing to you the position of Louis J, Lefkowitz, the attorney gen- 
eral, in opposition to H.R. 1. I quote the statement by Mr. Lefkowitz: 


Mr. Chairman, as attorney general of the State of New York, I feel that it is 
my duty to oppose H.R. 1, because the enactment of this bill or of any similar 
measure would not only be of doubtful legal validity but also would be inimical 
to the interests of the people of New York State by depriving them of their 
rights and property in the waters of Lake Erie and Lake Ontario and the Ni- 
agara and St. Lawrence Rivers. ; 

It is obvious that the real purpose of the bill is to, help the Metropolitan 
_ Sanitary District of Greater Chicago with its problem of sewage and industrial 
‘waste disposal and to increase its income from its hydroelectric installation at 
Lockport, all at the expense of the people of New York State and of the other 
Great Lakes States. Your committee is aware of the persistent attempts by 
the proponents of this bill over the years to achieve these purposes. 
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In the most recent hearing held before this committee upon H.R. 2 of the 
85th Congress, 1st session, the testimony of the Assistant Chief of Engineers, 
U.S. Army, shows conclusively that the present diversion of the water from 
Lake Michigan into the Illinois Waterway is adequate to meet navigation re- 
quirements, and that additional diversion is not necessary for commerce or 
navigation. (See hearing report, pp. 20-21.) This testimony is obviously based 


upon the report submitted by the Secretary of the Army, incorporated in Senate 


Document No. 28 of the 85th Congress, Ist session, which was before your com- 


mittee at the time of the hearing. The Senate document is very clear upon this 


point as shown by the following finding : 
“184. Commerce on the Illinois Waterway has increased from a total of 1,695,- 
120 tons in 1935 to 21,362,852 tons in 1955, the latest year for which statistics 


c-have been compiled. Recent studies of present and prospective water require- 


ments for navigation on the Illinois Waterway show that the authorized diver- 


-sion of 1,500 cubic feet per second from Lake Michigan is adequate to meet those 


requirements.” 

I submit that under this showing, both by the testimony and the written re- 
port of the Army Engineers, any additional diversion of waters for the purpose 
of the sanitary district, regardless of the amounts involved or the duration of 
the diversion, would be an unconstitutional deprivation of the rights of people 
of the other Great Lakes States. 

If the bill were enacted into law I would be impelled to challenge its validity 


‘in the Supreme Court of the United States. 


» In New York State we have always been concerned with the effects of the di- 
yersion at Chicago, and today we are more seriously concerned than ever before. 

Your committee must certainly know of the imminent expansion of the navi- 
gational resources of our Great Lakes system which will follow from the early 
completion of the St. Lawrence Seaway. Your committee is also aware of the 
fact that the New York State Power Authority recently has put into operation 
its project on the St. Lawrence River and further, pursuant to the mandate 
established by the Congress in the enactment of Public Law 85-159, the power 
authority has commenced construction of its project on the Niagara River to 
use all of the waters at Niagara Falls made available to the United States for 
power development under the 1950 treaty with Canada. 

Congress should not put in jeopardy the benefits which will arise from the St. 
Lawrence Seaway, and it would be unfair for Congress to reduce the amount of 
water available to the power authority. 

Also Congress should not attempt to impair the property rights of our people 
which have been determined by the United States Supreme Court ( Wisconsin v. 
Minois, 281 U.S. 179). 

I respectfully ask the committee to recommend disapproval of H.R. 1 and 
other bills with similar purpose which may come before it. 


That is, sir, the statement of the attorney general of the State of 
New York. 


Mr. Briarnigx. Thank you very much, Mr. Shepp. Are there any 
questions ? 

Mr. Dootry. Just one question, Mr. Chairman. 

Mr. Shepp, what is the total amount involved in the power author- 
ity’s enterprise there? 

Mr. Suerr. Mr. Dooley, I know that Mr. Davison will be able to 
answer that question. 

Mr. Dootzy. Fine. I am sorry. 

Mr. Sueprp. I can’t answer it, I’m sorry. 

Mr. Rostson. I would like to join in welcoming Mr. Shepp here 
and also would like to ask consent that, Senator Javits of New York, 
who formerly was an attorney general of the State of New York and 


‘18 well acquainted with this fers tone here file his statements of 


his opposition to H.R, 1, also signed by Senator Kenneth B. Keating. 
Mr. BLarnrK. Without objection, it is so ordered. 
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(The document is as follows:) 
U.S. SENATE, 
Washington, D. C., February 19, 1959. 
Hon. CHARLES A. BUCKLEY, 
Chairman, Committee on Public Works, 
U.S. House of Representatives, Washington, D.C. 

Dear CONGRESSMAN: Your committee is again confronted with a most diffi- 
cult problem in its consideration of the pending bills on additional diversion of 
Great Lakes water by the State of Illinois and the Metropolitan Sanitary Dis- 
trict of Greater Chicago (H.R. 1, ete.). These bills bring before your com- 
mittee a matter which has been before the Supreme Court for more than 25 
years and as to which the Court has issued a number of decrees balancing the 
interests of the many States involved, retaining jurisdiction to act further 
when such additional action would be required. 

It also brings before your committee a matter involving not only our relations 
with our friends to the north, Canada, but a possible impression upon the 
entire world as to our international obligations. 

We have consistently opposed such legislation in the Senate and House of 
Representatives and Senator Javits, as attorney general of New York from 1955 
to 1957, appeared in the Supreme Court to oppose additional diversions sought 
by the Chicago Sanitary District in 1955. 

On the one hand, it has been made to appear, there are the sanitary problems 
of the Chicago area and navigational requirements of the Illinois Waterway; 
on the other hand, there is the need to protect the rights of States bordering 
on the Great Lakes, the Federal Government, and our good neighbor to the 
north, Canada. 

At the outset, we do not believe there is any conflict in these two considera- 
tions. Chicago’s sanitary problems may be alleviated without the use of the 
water sought by these bills. The cost to Chicago would indeed be less than 
the loss to our own and other States under the diversion authorized by this 
bill. This bill would reduce the amount of less expensive hydroelectric pow- 
er available to consumers taking their requirements from New York and Cana- 
dian projects and interfere with navigation on the seaway and elsewhere on 
the Great Lakes. 

The present bill would increase diversion by 1,000 cubic feet per second for 
a temporary period of 1 year and contains a maximum limitation of 5,000 cubic 
feet per second on total diversion and domestic pumping. 

The temporary character of the diversion would, we fear, fail to offer an 
adequate solution—for we are all aware that such temporary measures soon 
become permanent. The next time the Chicago Sanitary District and the 
State of Illinois come to the Congress for such a bill, they will be able to say 
that they only wish to preserve the status quo—not to get anything new. On 
the basis of past performance under the 1930 decree, it might be assumed that 
little will be done in the interim to solve the Chicago sewage problem on a 
long-range basis. 

The long history of conflict with respect to the diversion of water at Chicago 
should make it clear to all that it cannot be settled by forcing upon the States 
on one side the solution framed and desired by the parties on the other. 

We believe that the present relationships among the interested States es 
tablished under the decrees of the Supreme Court offer the most equitable 
balance of interests which can now be achieved. These decrees do not grant 
to the parties on either side everything they want, but have balanced the legal 
rights of the Great Lakes States with the admittedly serious sanitary prob- 
lems of Chicago. 

Under the present situation the Court could accomplish everything provided 
for under this bill, including the additional diversion for the purposes of study, 
should it be demonstrated to the Court that such additional study is really 
required. 

We are also convinced that the Department of the Army and the Depart- 
ment of Health, Education, and Welfare could participate in such a study 
without additional legislation if diversion for study purposes is permitted by 
the Supreme Court. 

We believe that passage of the present legislation, in the light of all.these 
facts, would be inequitable to New York, the other Lake States, Canada, 
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and to all the people of the United States. It would involve lowering the 
level of the Great Lakes, reducing hydroelectric generation, interfering with 
navigation, and impairing the legal water rights of every other Great Lake 
State, and Canada, in order to save Chicago from the construction of facilities 
which every other lake city has willingly undertaken. 

We trust that this letter may be included in the committee hearings. 

With warm regards. 

Sincerely, 


KENNETH B. KEATING. 
Jacos K. Javits. 
Mr. Buatnix. Thank you, Mr. ve thank you for your patience 
in bearing with us all morning and all afternoon. 
Mr. Gray. Mr. Reynolds, we welcome you to the committee Do 
you have a prepared statement ? 


STATEMENT OF JOHN W. REYNOLDS, ATTORNEY GENERAL OF 
THE STATE OF WISCONSIN 


Mr. Reynotps. Yes, I do, I would like to introduce Mr. Wright, 
the assistant attorney general, one of my assistants who has been 
working on this statement for several years. In view of the fact Mr. 
Adams has eo ge stated many points of the litigation I had 

lanned to state, I will ask the Chair to include my: remarks which I 
have submitted to the secretary on those points. 

I am here speaking on behalf of the State of Wisconsin, the city 
of Milwaukee, and the Milwaukee Port Authority. I would like to 
thank the committee for granting us additional time to March 3. 

I would like to call your attention to the fact on February 25 and 
96 there is going to be held in Detroit a meeting of senators, gover- 
nors, attorneys general and mayors of Wisconsin, Ohio, New York 
Michigan, Pennsylvania, and Minnesota, and mayors of several 
Canadian cities, to plan unified opposition to bills and suits on the 
diversion of water from the Great Lakes. 

I also request that the records of this committee be kept open to 
receive a report of that conference. 

On behalf of the State of Wisconsin I am here to reiterate our 
strenuous objection to the never-ending effort of the Chicago Sani- 

District to take the waters of Lake Michigan. 

o other city on the Great Lakes in the United States or Canada 
has ever sought or asserted the right to deplete the waters of the 
Great Lakes Basin. 

Wisconsin has been fighting for 30 years to preserve and protect 
the water of Lake erm As a matter of fact, it was my father, 
as attorney general of Wisconsin, who got the original decree from 
the Supreme Court of the United States in 1930, which established 
the present limit on the amount of water that Chicago may take from 
Lake Michigan. 

Since our time as well as the subject matter at this hearing is 
strictly limited, I would like permission to incorporate in the record 


at this time two statements of the attorney general of Wisconsin. 


The first was made to this subcommittee in March 1956 and re- 
corded in the report of this committee on the hearings of H.R. 2, 
March 26 and 27, 1956, pages 66-68. 

Mr. Gray. Without objection, it is so ordered. 
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(The document referred to follows :) 


STATEMENT oF Stewart G. Honeck, ATTORNEY GENERAL OF THE STATE oF 
WISCONSIN 


Mr. Honeck. Mr. Chairman and gentlemen, I very much appreciate this 
opportunity to make a brief statement to the committee concerning Wisconsin's 
present position upon the bill before you. 

I am the attorney general of Wisconsin and I am here to renew Wisconsin's 
protest against the apparently interminable efforts of the Chicago Sanitary 
District to secure an increased diversion of Lake Michigan water through its 
drainage canal. 

The records of the hearings through the years set forth the numerous alibis 
and excuses which the sanitary district has advanced in its efforts to avoid 
the U.S. Supreme Court decree of April 21, 1930. Our answers to these previous 
efforts are a matter of record, and I will not repeat them. I will limit my 
remarks at this time to the newest excuse advanced by the Illinois proponents 
of additional diversion through the drainage canal. 

After failing in all prior attempts, with the sole exception of the navigation 
emergency of last winter, they now blandly assert that they only want a 
thousand cubic feet of water per second for a 3-year period in order that the 
Corps of Engineers of the U.S. Army may be enabled to make a study of the 
“effects of that diversion.” 

I submit it is obvious from the face of the bill and from the other information 
which is available to your honorable committee, that this study which may 
cost up to $250,000 will be largely carried out by the U.S. Public Health Service 
in cooperation with and possibly as agent for the Corps of Engineers for the 
purpose of determining the effect of the added diversion on the pollution caused 
by the sanitary district in its canal and in the Illinois River. 

From the standpoint oi the sanitary district, I am confident they expect to 
show that such a diversion is insufficient and use that as a plea for additional 
diversion. 

From our standpoint, and that of the other States who join us in this objection, 
we are also convinced that 1,000 cubic feet of water per second will have little 
or no effect upon pollution in the water channel and that for this reason the 
so-called study is doomed in advance, is totally unnecessary, and that every 
cent of public funds spent upon it will be wasted and could be devoted with 
far greater effect to a study of other means of avoiding pollution in the canal 
and the Chicago and Illinois Rivers. 

It is our position, gentlemen, that at this time any competent sanitary 
engineer with the figures available and a pad and pencil at his disposal could 
compute the effect of a diversion of 1,000 cubic feet per second and show 
conclusively that it would be of little or no effect. 

In this position I am supported by certain data which I am sure is on the 
conservative side which has been cleared with the director of our own State 
committee on water pollution. At present the sanitary district is authorized 
to divert 1,500 cubic feet per second of water plus domestic pumpage which 
to date totals at least 1,600 cubic feet per second. On the basis of that flow, 
the river at Lockport, Ill, has a 5-day biochemical oxygen demand, often 
referred to as BOD, of 15 parts per million. I understand the biochemical 
oxygen demand is a standard measure for pollution of a stream. It also has 
a dissolved oxygen concentration of zero. 

On the assumption that the water diverted from Lake Michigan has a dis- 
solved oxygen content of at least seven parts per million, an additional flow equal 
to the assumed flow of 3,100 cubic feet per second would be required to give 
a dissolved oxygen concentration of three and five-tenths parts per million on a 
5-day BOD of seven and one-half parts per million. 

Since the BOD exceeds the dissolved oxygen, we can expect that the oxygen 
concentration would be reduced below three parts per million at some down- 
stream point, even with the large amount of dilution. 

These figures would appear to show that no improvement in sanitary condi- 
tions below the canal could be expected even if a total of 4,600 cubic feet 
per second in addition to domestic pumpage were to be diverted from Lake 
Michigan. Hence, under the present bills which propose a diversion of only 
2,500 cubie feet per second of water in addition to domestic pumpage, it would 
appear that little or no improvement in the oxygen concentration in the waters 
could be expected and that the dilution would not substantially reduce the 
biochemical oxygen demand. 
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I am informed that the foregoing computations have been substantially con- 
firmed by the director of water resources of a neighboring State who may give 
similar testimony. 

I also sincerely believe that if Mr. Horace Ramey, the very competent engineer 
for the Chicago Sanitary District, were questioned on this point, he would 
admit that under the present conditions no additional flow less than 10,000 
cubic feet per second in addition to domestic pumpage would alleviate Chicago’s 
trouble. 

I respectfully suggest that the funds which would be expended upon this 
useless study could better be expended upon the possibility of reaeration by arti- 
ficial means or other methods of improving the quality of the waters in the 
eanal and the connecting rivers. 

Mr. Chairman, Governor O’Neill of Ohio, I understand ealled a meeting of 
representative at the level of Governor and attorney general of the riparian 
States of the Great Lakes for April 12 at Cleveland, Ohio. It was because of 
our desire to pass the benefits of that conference or meeting on to this com- 
mittee that we originally requested that this hearing be postponed. I respect- 
fully request that we be given an opportunity to present such information as may 
be developed at that meeting in Cleveland on April 12, before the record is 


Mr. Buiatnik. The Chair will point out that he has personally received such 
a request from Governor O'Neill of Ohio. Since other reports are still pending, 
the Chair will recommend to the committee that the record be kept open until 
the results of the April 12 conference are available. 

In fairness to the committee members and the Chair, I feel compelled to state, 
however, that there has been some suggestion that these hearings were, so to 
speak, sprung on very short notice. The Chair must submit that the customary 
time of a week or 10 days or more, which we endeavor to allow, was not possible 
as we had other matters which were scheduled to be before the committee ; namely, 
the large omnibus public-works bill. 

To save time the Chair announced the hearings for today in view of the fact 
that it could not be taken up at a later date. I want the record to show that the 
proponents of the legislation introduced about eight bills the first day of the 
session on January 3, and have been quite modest in their request. They were 
cooperative and repeatedly asked the Chair when they could hold hearings, and 
they cooperated in delaying as long as possible. 

So we do hope there is no misunderstanding. Not only the Chair but every 
member of the committee on both sides wants to hear everybody without re- 
peating too much of the information which has been presented in great detail on 
three separate occasions at different sessions of Congress in the past. 

Mr. Attorney General, we appreciate your cooperation in coming here this 
afternoon and making your statement. If you will convey the information we 
have presented here to your Governor and to the other members of the Great 
Lakes conference proposed for April 12, we shall appreciate it. 

Mr. Honecx. I will be happy to. 

Mr. Biatrnrix. Let me ask you this question. Have the invitations for the 
April 12 conference been sent out ? 

Mr. Honeck. Yes. I received a letter from Governor O'Neill to attend the 
meeting at Cleveland on April 12, prior to receiving notice of this subcommittee 
hearing. I had it on my desk, I would say, for several days prior to the in- 
formation I received on this meeting, which came to me from Marvin Fast, 
executive secretary of the Great Lakes Commission, of which I am a member. 

While I was aware this question has been before our State and before my par- 
ticular office for many years, because of the division of work in the office I have 
not had direct contact with it, and this is new to me. 

I say to you that I wired my Congressman without having any preconceived 
notion about the reasons for this matter being set down today, and I asked them 
in good faith to attempt to get a continuance. I did not know what the me- 
chanics would be. I got wires and telephone calls back telling me it was not 
possible. I accepted those statements and I am here today and I am certain 
that the information which the chairman has stated to me on the record here 


‘Will be well received by Governor Thompson. 


Mr. Reynotps. Also the report that he submitted before a subcom- 
mittee of the Public Works Committee of the U.S. Senate on H.R. 2, 
held on July 28-29 and August 7, 1958, pages 273 and 275. 
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Mr. Gray. Without objection, it is so ordered. 
(The document referred to follows :) 


Errect ON GREAT LAKES AND St. LAWRENCE RIVER OF AN INCREASE OF 1,000 Cunro 
Fret PER SECOND IN THE DIVERSION AT CHICAGO FOR 1 YEAR 


Corps OF ENGINEERS, 
NorkTH-CENTRAL DIVISION, 
Chicago, Ill., May 1, 1958. 


1. General.—Pursuant to verbal instructions from Office, Chief of Engineers, 
on April 24, 1958, the effects of increasing the Chicago diversion by 1,000 cubic 
feet per second for a period of 1 year have been determined. For purposes of 
the determination, it has been assumed that such increase in the diversion would 
commence on July 1, 1960, based on reported statements of U.S. Public Health 
Service regarding a period of 1% years for organization for the study by that 
agency, preliminary tests, etc. Other necessary assumptions, as to schedules 
for installation of proposed power units, as to the probable operation of plants 
at Niagara, and as to the probable lake levels during the period of the effect, 
have been made the same as for the report, dated January 29, 1957, by the divi- 
sion engineer, north-central division, Corps of Engineers, U.S. Army, titled “Effect 
on Great Lakes and St. Lawrence River of an Increase of 1,000 Cubic Feet Per 
Second in the Diversion at Chicago,” except that energy losses were computed 
only on the basis of the ultimate power developments as used in that report for 
both the Niagara and St. Lawrence River plants. 

2. Effects on lake outflows and levels —The maximum reduction in rates of 
outflow from Lakes Michigan, Huron, Erie, and Ontario resulting from the con- 
sidered increase in the diversion at Chicago and the months of occurrence are 
as follows: 

Lakes Michigan-Huron, 282 cubic feet per second at the end of June 1961; 
Lake Erie, 235 cubic feet per second at the end of January 1962; Lake Ontario, 
223 cubic feet per second at the end of June 1962. 

The resulting maximum lowerings of the levels of these lakes, which would 
occur at the same times as the maximum reduction in outflow, are as follows: 

Lakes Michigan-Huron, 0.021 foot (one-fourth of an inch); Lake Erie, 0.018 
foot (three-sixteenths of an inch); Lake Ontario, 0.017 foot (three-sixteenths 
of an inch) (assuming Lake Ontario were not regulated). 

The increase in diversion considered herein would have an insignificant effect 
— the regulated levels of Lake Ontario. 

8. Effects on navigation.—The effects on navigation of lowering the levels of 
Lakes Michigan, Huron, and Erie would be small. The levels of Lakes Michigan 
and Huron would be lowered between 0.01 and 0.02 foot during two and a 
fraction navigation seasons; those of Lake Erie would be lowered by the same 
amount during one and a fraction navigation seasons. These small temporary 
lowerings of lake levels, although they would tend to adversely affect navigation 
except during high lake stages, are not considered to have any measurable effect 
on Great Lakes navigation. It is not believed practicable to evaluate the effects 
because of the small amount of the lowering. Also, because of the temporary 
character of the lowering, there is no means of estimating the lake stages which 
might prevail at the time the lowering of lake levels is effected. 

4. Effects on power.—The effects on power of the reduction in outflows from 
Lakes Erie and Ontario resulting from the considered increase in the diversion 
from Lake Michigan have been computed. The computed total loss of energy 
at the Niagara and St. Lawrence River plants resulting from an increase of 
1,000 cubic feet per second in the diversion for 1 year is as follows: 


Total loss of energy 


Plant 
Niagara River: Kilowatt-hours 
United States, Lewiston 45, 877, 000 
Canadian, Sir Adam Beck and Toronto. 61, 673, 000 
St. Lawrence River (international rapids) : 
United States, Barnhart 26, 569, 000 
Canadian, Barnhart. 26, 569, 000 
St. Lawrence River (Soulanges-Lachine) : 
Beauharnois and Cedars 50, 681, 000 
Proposed Lachine 415, 000 


Total 211, 784, 000 
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The U.S. plant on the Niagara River at Lewiston is now under construction by 
the Power Authority of the State of New York. It is considered that any varia- 
tion from the assumed schedule for installation of units at this generating station, 
which reasonably can be anticipated, would not affect the computed loss of energy 
to a material degree. 

Additions to the Beauharnois plant have been undertaken and it is believed 
that the assumed schedule for installation of units at this station is reliable for 
the purpose of estimating energy losses. 

The schedule for construction of a powerplant at Lachine is not definite but, 
in any event, losses at this plant would occur in only a few months during the 
period of the effect of increasing the diversion, and could have been neglected 
without materially changing the computed loss of energy. 

For these reasons, the best estimate of the losses is given rather than a range 
in the value of probable losses as was done in the report of January 29, 1957. 

5. The considered increase in diversion from Lake Michigan of 1,000 cubic feet 
per second for 1 year would increase the flow at Lockport by a like amount during 
the period of the increase and would permit a gain in electrical output at Lockport 
of 23,470,000 kilowatt-hours. 

6. It is considered that the decrease in available hydroelectric energy at the 
United States and Canadian plants at Niagara and in the international rapids 
section of the St. Lawrence River could best be evaluated in terms of the cost of 
alternative generation in modern, efficient, thermal plants, estimated at 2.87 mills 
per kilowatt-hour (fuel cost only). The monetary value of the total loss of 
160,688,000 kilowatt-hours of energy at such plants is computed to be about 
$461,000. Information is not available as to the appropriate basis for evaluating 
the decrease in hydroelectric energy that would result in the Soulanges-Lachine 
(all Canadian) section of the St. Lawrence River. 

The total computed loss in energy at the United States and Canadian plants at 
Niagara and in the international section of the St. Lawrence River resulting from 
an increase in diversion from Lake Michigan of 1,000 cubic feet per second for 
1 year represents 76 percent of the total computed loss at all plants including 
those in the Soulanges-Lachine section of the St. Lawrence River. The value of 
the corresponding gain at the Lockport plant on the Illinois Waterway of 
23,470,000 kilowatt-hours, would be about $67,400. 

7. The losses of dependable capacity at the Niagara and St. Lawrence plants 
as well as the gain in capacity at the Lockport plant on the Illinois Waterway 
are considered to be of such temporary nature and small magnitude that neither 
replacement of the loss in capacity elsewhere, in the cases of the losses, nor 
substitution of the gain in capacity for that which might otherwise be con- 
structed in the case of the gain, would be justified. 


Mr. Reynoxps. These statements of the attorney general of Wis- 
consin outline the position of Wisconsin. First, that it is a scientific 
fact that the diversion of an additional 1,000 cubic feet per second of 
Lake Michigan water will have no effect upon pollution in the Chicago 
drainage canal or the Illinois River Waterway; and second, that an 
attempt then by the U.S. Congress Bist wrsias: & to divert this water 
from an international system of lakes and rivers is violative of inter- 
national law and would create a dangerous precedent in our dealings 
and negotiations with Canada over the mutually beneficial use of 
international waters. 

The present bill proposed on behalf of the Chicago Sanitary Dis- 
trict, H.R. 1, is considerably watered down from previous bills which 
have been before the House of Representatives and before your com- 
mittee. 

It makes the comparatively modest proposals to increase the diver- 


sion of water by the city of Chicago by 1,000 cubic feet per second. 


The alleged purpose of the bill is to permit the U.S. Public Health 
Service to determine the effect of such increased diversion upon Chi- 
cago’s woefully mismanaged sewage disposal problem and the prob- 
lem of pollution in the Chicago Drainage Canal and the Illinois River 
Waterway. 


| 
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Our primary objection to this bill is twofold. First, such a bill 
would establish a highly undesirable precedent. Our second objection 
is that according to the best scientific and professional advice that we 
can obtain, we know in advance it is not going to do the city of Chicago 
or the Chicago Sanitary District one iota of good. 

The available evidence which we have already accumulated indi- 
cates that the mismanagement by the city of Chicago of its sewage 
disposal facilities has now resulted in a pollution problem so great 
that nothing less than the diversion of 10,000 cubic feet of water per 
second would do any good. 

Surely, gentlemen, if you propose to recommend this bill for passage 
you should insist that the proponents of this bill present the testimony 
of at least one competent bn qualified sanitary engineer that there 
is at least a possibility that the proposed diversion will have a bene- 
ficial effect upon the pollution caused by the city of Chicago in its 
drainage canal and the Illinois River Waterway. According to the 
best advice I can obtain, the proponents cannot obtain such testimony, 

This bill would interfere with a difficult and perilous international 
question. ‘To increase Chicago’s take of Lake Michigan water would 
seriously jeopardize the negotiations which I understand our State 
Department 1s now conducting with Canada concerning our mutual 
rights and obligations in the use of all international waters including, 
particularly, the Columbia River. 

In this connection I would respectfully call your attention to two 
publications. The first is entitled “Document on the Use and Control 
of Waters of Interstate and International Streams,” which is a com- 
pilation of compacts, treaties, and adjudications affecting the use of 
interstate and international waters, published by the U.S. Department 
of the Interior in 1956. 

The second is the proceedings of the 10th conference of the Inter- 
American Bar Association held in 1957 at Buenos Aires, Argentina, 
entitled “Principles of Law Governing the Uses of International Rivers 
and Lakes,” published in Washington, D.C., in April 1958. 

It is my considered opinion that these two publications establish 
beyond all reasonable doubt the principle that no State or nation can 
act unilaterally on a matter affecting international water in a manner 
which will adversely affect some other State or some other nation. 

The distinguished authority on international law, Lauterpacht, who 
is now a Judge of the International Court of Justice, has stated that— 
the duty of the State not to interfere with the flow of a river to the detriment of 
other riparian States— 

one of those general principles of law recognized by civilized States which the 
Permanent Court is bound to apply to virtue of article 38 of its statute. 

The so-called Harmon doctrine, under which former U.S. Attorney 
General Harmon asserted in 1895 that the United States could deal 
with the waters of the Rio Grande River without regard to the rights 
of Mexico has never been followed. 

In fact, by the Rio Grande Convention negotiated in 1906 by the 
President of the United States of America and the President of the 
United States of Mexico, the United States agreed to insure delivery 
to Mexico of 60,000-acre feet of water annually. : 
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And in our relations with Canada we have entered into four sep- 
arate treaties: The Boundary Waters Treaty of 1909; the Lake of the 
Woods Convention of 1925; the Rainy Lake Convention of 1938; and 
the Niagara River Water Diversion Treaty of 1950. 

If we are to protect and preserve our amicable relations with Can- 
ada, I most respectfully suggest to you that no diversions of water 
whatsoever from the Great. Takes Basin should be authorized or per- 
mitted in the absence of a specific convention or agreement ratified 
by our own U.S. Government and the Government of Canada. 

In conclusion, it is Wisconsin’s position that to permit an additional 
diversion of 1,000 cubic feet per second so that the U.S. Public Health 
Service can make a so-called “study” of the effect of a diversion is 
totally unjustified for the following reasons: 

1. foal a study would be fruitless and a waste of the time of an 
important Federal agency as well as the taxpayers’ money. 

2. Such unilateral additional diversion would violate international 
law and seriously affect our relations with Canada. 

3. Such additional diversion would create a disastrous precedent, 
and if followed by other Great Lakes cities would have the effect of 
seriously diminishing the value of the St. Lawrence Seaway project. 

4. Such additional diversion would interfere with the jurisdiction 
of the U.S. Supreme Court. 

I would like to respectfully remind the committee of our sincere be- 
lief that the riparian rights of the Great Lakes States of the United 
States are subject to the jurisdiction only of the U.S. Supreme Court 
under the decree of April 21, 1930, and of any modification that the 
court may make thereof upon proper application. 

As I have stated, there is litigation presently pending affecting those 
rights, and I most respectfully urge upon the Congress that it should 
do nothing which would prejudice the outcome of that litigation. 

Gentlemen, I would like to thank you again for your consideration 
and I would like to thank Attorney General Paul Adams for giving 
me this time at this time. 

Thank you. 

Mr. Gray. Mr. Reynolds, we thank you for your patience in bear- 
ing with us all day long, and I want to commend you on a very clear 
and concise, very logical statement. 

Mr. Reynotps. Thank you. 

Mr. Gray. No further questions. 

Thank you very much. 

Mr. Reynouips. Thank you very much. 

Mr. Gray. The Chair would like to announce that the hearings will 
recess this afternoon and reconvene at 10 in the morning. 

Mr. Scnerer. Pardon me, Mr. Chairman, I see our colleague, Mr. 
Feighan, from Ohio, is ready to testify. 

Mr. Gray. I was going to make an exception for colleagues we 
have here. For the benefit of those out of town we have scheduled 
at 10 tomorrow, John A. Davison, of the Power Authority of the State 


of New York, and another Mr. Adams, Milton P. Adams, executive 


secretary of the Water Resources Committee of the State of Michigan. 

These two gentlemen will be first tomorrow, and also anyone else 
who would like to submit statements or appear in person the com- 
mittee will be meeting at 10 o’clock in the morning. 
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We have here our colleague from the State of Ohio, Mr. Feighan. 

Any statement you would like to make we will hear you at this 
time, and then we have our distinguished colleague from Michigan, 
Mr. Dingell. 


STATEMENT OF HON. MICHAEL FEIGHAN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF OHIO 


Mr. FrreHan. Mr. Chairman, I appreciate the opportunity and 
due to the lateness of the time I would like to be permitted to submit 
my statement for incorporation in the hearings. 

Mr. Gray. Without objection, that will be so ordered. 

(The document referred to follows :) 


STATEMENT OF Hon. MicHAet A. FEIGHAN, 20TH DistRIcT or OHIO 


The statement by the attorney general of the State of Michigan, who has just 
preceded me, presents persuasive arguments as to why H.R. 1 should not be 
approved. 

The statements by my fellow Clevelanders, Mr. Reynolds, Mr. Rogers, and 
Admiral Spencer give added testimony in support of an unfavorable report on 
H.R. 1 by the committee. 

Representing the 20th Ohio District, which includes the port of Cleveland, I 
have followed very closely similar proposals that have been presented to Con- 
gress over the past years on this subject matter. I feel that the separate views 
by the distinguished Senator from Michigan, Mr. McNamara, which appear in 
the report of the Senate Committee on Public Works of August 20 of last year, 
present very potent arguments as to why H.R. 1 should not be reported favorably, 

Realizing that the members of the committee are cognizant of all the argu- 
ments that have been presented in favor of and in opposition to the substance 
of H.R. 1, and hearings and reports on similar bills in previous sessions, I feel 
that it is unnnecessary for me to reiterate these arguments. 

I feel strongly that the fact that the city of Chicago, under the U.S. Supreme 
Court decision, may apply for and obtain relief if it can present and sustain 
persuasive arguments on its behalf, is sufficient guarantee to it that its rights 
are protected. I feel that it has a legal remedy and that any redress to which 
it is entitled will be given if it is able to persuade the U.S. Supreme Court of 
the justice of its claims. For many years I have been a member of the Immi- 
gration and Nationality Subcommittee of the Committee on the Judiciary. Our 
subcommittee has set forth rules of proceduve whereby we will not consider and 
pass favorable on private bills in which there is still available either adminis- 
trative remedy or remedy through legal procedure of the U.S. courts. 

It is my opinion that the arguments presented in opposition to a favorable 
report on H.R. 1 are overwhelming. The city of Chicago is not in a position 
whereby it does not have any redress. There is the opportunity open to it to 
present its case to the U.S. Supreme Court in accordance with the procedure 
outlined in its decision. Therefore, I urge that this committee report 
unfavorably on H.R. 1. 


Mr. Gray. We have our colleague, Hon. John Dingell from Michi- 

an who has been very patient. The members of the committee would 

like to thank you for allowing these other witnesses to appear and we 
will hear you now. 


STATEMENT OF HON. JOHN DINGELL, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


Mr. Drxcetx. Mr. Chairman, having sat with the committee all day 
on this matter, I am going to ask permission to file my statement 
which is already with the clerk. 

Mr. Gray. Without objection, it is so ordered. 
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(The document referred to follows :) 


STATEMENT OF HON. JOHN DINGELL, A REPRESENTATIVE IN CONGRESS FROM THE 
STATE OF MICHIGAN 


I will include as my statement just certain other things I would like to direct 
attention to. 

I am sure the committee has heard the remarks of well-qualified witnesses. 
You heard testimony that this is a rather small amount of diversion. I would 
like to give you some computations which I recently saw and so that the com- 
mittee could have the benefits of them. 

Under the new authorization: Chicago will take every day from the Great 
Lakes four times the water that Detroit uses for all purposes every day. 

In about 6 hours Chicago will take and use just for purposes of flushing its 
toilets four times as much water as Detroit uses every day. That is about some 
400 million gallons. 

In 15 days Chicago’s diversion of 216 million cubic feet per day would make a 
river 20 feet wide, 10 feet deep all across the United States, that is a distance 
of some 3,000 miles. 

In 1 day the amount of Chicago’s diversion would build a river 20 feet across, 
10 feet deep for 204 miles. This is Chicago’s idea of sewage treatment. 

Now, to compare this with industrial uses and some other uses, the Nation’s 
entire industry uses 50 billion gallons of water per day, this is only 50 times 
more than Chicago will chisel every day under this particular proposal. 

I want to recall for the committee that the purpose that this water is going 
to serve is not going to be useful, it is not going to be returned in any form, merely 
defiled, fouled, filled with filth, and flushed down literally on the heads of the 
people who live downstream from Chicago in the Mississippi Valley. 

This last figure, I think, is particularly interesting, that in 1 day Chicago 

will take the equivalent of 8 times the aggregate daily water requirement for all 
purposes of Michigan’s 10 largest cities excluding Detroit. In’other words, the 
10 largest cities in Michigan, exclusive of Detroit, will use less than one-eighth 
the amount that Chicago uses. So you can see this is not a small amount that 
we are dealing with, Mr. Chairman. We in the Great Lakes feel very strongly 
of this. What should be done is to compel Chicago to clean up its filth and not to 
steal our water to flush it down the Mississippi. 
- I would like to complement our attorney general and our Michigan people for 
presenting a very good statement. I am authorized to say today, our senior 
Senator, Pat McNamara, and our junior Senator, Philip Hart, bitterly oppose this 
situation and will make their views known publicly at a time in the future. 

I thank the Chair and the committee for their patience. 


Mr. Gray. Without objection, the Chair will submit for the record 
the statement of the Honorable Ludlow Ashley from the State of Ohio 
for printing in the record at this point. And also Congressman Roland 
V. Libonati. We will also leave the record open for any other state- 
ments to be submitted. 

(The document referred to follows :) 


StaTeMENT OF Hon. THoMAS LUDLOW ASHLEY, A REPRESENTATIVE IN CONGRESS 
FRoM THE STATE OF OHIO 


’ Mr. Chairman, gentlemen, it is indeed an honor to me to appear before you 
today to present the views of the people of the Ninth Congressional District of 
Ohio on H.R. 1. 
' I would like to concur with the statements made by the other members of the 
Ohio delegation and with the statements of the distinguished representatives of 
the various Lake Erie ports in opposition to this measure. 

I should like to cite Corps of Engineers’ testimony before the Senate Public 
Works Committee on July 28 and 29 and August 7, 1958, indicating that the 


‘Engineers are satisfied that the additional diversion will not improve navigation 


on the Illinois Waterway and will have an adverse effect on navigation on the 
Great Lakes. 

In the 6 years of consideration of this measure and related measures there has 
never been any indication that the proposed study of diversion would contribute 
anything in the way of useful information related to improved navigation. 
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The Corps of Engineers has also indicated that the increase in lake diversion 
would have a somewhat adverse effect on power generation in the St. Lawrence 
River. 

I should also like to point out that the 1-year period of study requested in 
H.R. 1 quite probably amounts to only a foot in the door and indeed the bill 
suggests that the study should be used to determine whether continued diversion 
at the increased rate is merited. 

I commend to you the statement made here today by Adm. Lyndon Spencer 
on behalf of the Lake Carriers Association. 

We are spending many millions of dollars to improve the Great Lakes both 
in connection with the St. Lawrence Seaway and the related deepening of 
Great Lakes ports. 

Much of this effort would be wasted if at the same time that this work is 
going on we undertook to rush through a study of diversion on the basis of the 
information to be gained in 1 year. It is my belief that this 1-year study 
would not tell us what impact we could expect from permanent diversion. 

With these points in mind I respectfully suggest that H.R. 1 not be approved 
by this committee. 

Thank you. 


STATEMENT OF Hon. ROLAND V. LIBONATI, A REPRESENTATIVE IN CONGRESS 
From THE STATE OF ILLINOIS 


Honorable chairman, I thank you and your committee for this opportunity to 
address you relative to my position as one of the sponsors of H.R. 1, introduced 
by the Honorable Thomas J. O’Brien, to authorize the Greater Sanitary District of 
Metropolitan Chicago to increase the flowage of water from Lake Michigan into 
the Illinois Waterway. 

The need for the additional diversion of water from Lake Michigan has cer- 
tainly been competently and thoroughly propounded and presented before this 
body and to the various interested departments and individuals. 

It is an unfortunate and unreasonable position taken by the opponents of this 
legislation because the benefits of maintaining navigation in the Chicago River 
as a part of the port of Chicago, and of securing and safeguarding the general 
health and welfare of the people of the cosmopolitan area of the city of Chicago 
and the State of Illinois, preponderate and render the arguments used by the 
opponents inane and ridiculous. 

The opponents revert to rantings and generalities which once exposed to the 
light of facts slink into shadowy apparitions. Yet the people of Illinois have 
constantly and consistently attempted to compromise where such is impossible. 

Every alleged objection proposed has been met satisfactorily and the people 
of Illinois only ask for a period of study and experimentation. 

The test period, as proposed by H.R. 1, will in no way, by any stretch of the 
imagination, lower the level of the Great Lakes to a point where it would in 
any way affect navigation or power projects of our neighboring States. 

The people of Illinois have shown a reasonable and compromising attitude 
throughout this controversy and I suggest that passage of this bill will allay 
and silence all opponents and doubters because a scientific study, made by im- 
partial and trained men, as proposed by H.R. 1, will settle this controversy, 
which has lasted for 50 years, once and for all. 

Mr. Chairman, I heartily support and urge passage of H.R. 1 as another 
progressive stride toward maintaining a healthy and commercially strong 
America. 


STATEMENT BY REPRESENTATIVE Ropert P. GRIFFIN OF THE NINTH DISTRICT 
OF MICHIGAN 


Mr. Chairman, my purpose in opposing H.R. 1 is based upon the interest of resi- 
dents in the 11 counties I represent, 7 of which border on Lake Michigan, and 
the welfare of all other States which must depend upon the Great Lakes for 
their commerce and economy. 

Anv additional diversion of water from Lake Michigan by the city of Chicago 
would seriously lower the water level of all the Great Lakes and further add 
to the vast expenditures already made to deepen channels and harbors in this 
area. 
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This measure should not be approved and reported to the House because such 
an action could seriously deter our economic growth and create international 
tensions between this Nation and the Dominion of Canada. 

It has been estimated by shippers that lowering of the water level in the Great 
Lakes by as much as 1 inch would result in the loss of approximately 1.5 million 
tons of shipping. Present draft clearance loadings on the Great Lakes now are 
being posted to within 1 inch. Additional diversion of 1,000 cubic feet of water 
per second, as called for in the present bill, in addition to the 1,500 cubic feet 
now being diverted, would amount to a total flow of more than 1 million gallons 
of water each minute from the Great Lakes into the Illinois Waterway. 

This, of course, is in addition to the tremendous domestic pumpage of the 
Chicago Sanitary Area and the diversion of three rivers which formerly flowed 
into Lake Michigan. 

Very clearly, such additional diversion would cost Great Lakes communities 
and the hydroelectric plants which use lakes water for the generation of power 
untold millions of dollars in damage, far more than would be saved Chicago area 
taxpayers by their refusal to install necessary additional sewage disposal fa- 
cilities. 

I point this out, Mr. Chairman, because I think it is obvious to everyone here 
that sewage disposal is behind introduction of this legislation, 

The U.S. Supreme Court has decreed that the diversion of lake water for sani- 
tary purposes does not fall within the jurisdiction of Congress. This, very obvi- 
ously, is the reason for the subterfuge resorted to by framers of H.R. 1. 

Ostensibly, the measure now before us would “require a study to be con- 
ducted of the effect of increasing the diversion of water from Lake Michigan 
into the Illinois Waterway for navigation, and for other purposes.” 

In other words, Mr. Chairman, seeking the diversion for navigational pur- 
poses places the matter within the jurisdiction of this body and skirts the 
limitations laid down by the Supreme Court. 

May I call to the attention of the members of this committee however, that 
spokesmen for the U.S. Army Corps of Engineers have stated on many occasions 
that no additional diversion is needed for either the Illinois Waterway or the 
Mississippi River, and that an authorized water retaining facility at Alton, 
Ill, will more than meet future navigational requirements on these two bodies 
of water. 

Simply put, the diversion would cost Chicago little, if any, money. The in- 
stallation of additional sewage facilities would be expensive. The champions 
of diversion thus, in effect, are saying to the other communities along the Lakes 
and the St. Lawrence Seaway, as well as to our great neighbor to the north: 

“We can save ourselves some money by diverting more water from your lakes 
and the seaway. If, in the process, you lose millions of dollars in shipping, 
hydroelectric power and real estate values, and further millions you already have 
spent deepening of channels and harbors because of the lowered water level, 
that is just too bad.” 

The legislation presently before this committee, comes from the State whose 
lakefront is only 57 miles. Representatives of the Chicago area are asking 
Canada, which has 3,772 miles of lakes shoreline, and other Lake States whose 
frontage is 2,278 miles, to make a vast and inequitable sacrifice. 

That this proposed diversion is quite as serious as I have indicated, is borne 
out by the fact that similar measures have been opposed most vigorously by 
representatives both in this body and that on the other side of the Capitol from 
my own State of Michigan, Wisconsin, Ohio, Pennsylvania, New York, and 
Minnesota, as well as by spokesmen for the Dominion of Canada and organiza- 
tions of operators and users of Great Lakes shipping. 

The so-called test proposed in H.R. 1 is but an awkward attempt by the peo- 
ple of the Chicago area to avoid their own municipal responsibility at the ex- 
pense of hundreds of communities and the Nation as a whole. 

The bill makes no mention whatsoever of its real purpose: To pump more 
water into the Chicago sewage system in order to dilute the effluent it dis- 
charges into the Illinois Waterway and the Mississippi River. 

Those who have introduced similar legislation in this body during the past 


_ are fully aware of the U.S. Supreme Court position that the Congress lacks au- 


thority to order diversion for purely sanitary purposes. 

There has been much criticism of the Supreme Court in recent months for 
allegedly usurping the powers of Congress. Whether or not these charges are 
founded in fact, it ill behooves this body to usurp the powers of the Supreme 
‘Court through legislation based upon subterfuge. 
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In conclusion, Mr. Chairman, I should like to make these three points: 

1, The ostensible navigational need for authorization as called for in the bill, 
bas been contradicted by the Army Corps of Engineers, the most competent 
authority on the subject. 

2. Chicago is the only major community on the Great Lakes which uses lake 
water for domestic pumpage but does not purify it and return it. 

8. The hundreds of other communities which depend upon the Great Lakes 
for commerce, hydroelectric power, and recreation, and which shoulder their 
own civic responsibilities, should not be penalized for the benefit of one com- 
munity which does not. 


Mr. Gray. With that, if there is no other business, the committee 
will recess and reconvene at 10 o’clock tomorrow morning. 

(Whereupon, at 4:35 p.m., the committee recessed, to reconvene at 
10 a.m. Wednesday, February 18, 1959.) 
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FEBRUARY 18, 1959 


House or REPRESENTATIVES, 
ComMiTTEE ON Pusiic Works, 
Washington, D.C. 

The committee met, pursuant to recess, in room 1302, New House 
Office Building, at 10 a.m., Hon. John A. Blatnik presiding. 

Mr. Buarnix. The House Committee on Public Works will come 
to order. 

Further public hearing on H.R. 1 by Mr. O’Brien of Illinois, and 
the identical or similar or related bills providing a study to be con- 
ducted of the effect of increasing the diversion of water from Lake 
Michigan into the Illinois Waterway for navigation, and for other 

urposes. 

F r. Buatnrk. May I state that I appreciate the excellent turnout 
we had on the committee yesterday, especially in view of the fact 
that many, if not most, of the members, have heard rather exten- 
sively this same problem, highly controversial but obviously a most 
important one and of deep concern not only to the people of the Chi- 
cago area but to the other States surrounding and bordering the 
Great Lakes area. 

We heard many witnesses yesterday. We concluded with Mr. Paul 
L, Adams, the Attorney General for the State of Michigan, and we 
have our next witness, and the best witness, I am sure, from the State 
3 Michigan, our good friend, Mr. Milton P. Adams of Lansing, 

ich. 

Mr. Adams, we appreciate the way you deferred time yesterday 
to accommodate us in hearing other witnesses with lengthy statements 
who due to other commitments had to leave last night and your ac- 
commodating us by staying overnight. 

Mr. Adams is an old friend of the committees, a man with 40 years’ 
experience in the field of water pollution in the State of Michigan, 
over 30 years of that as an administrator and engineer. He is on the 
President’s mage Board to the Surgeon General on the Water 
Pollution Problem from a national aspect, so he comes well recom- 
mended with his record of experience, not only in his own State and 
the Great Lakes but with problems throughout thhe United States. 

Mr. Adams, we welcome you and we look forward to what I am 
sure will be a most informative and helpful statement. 
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STATEMENT OF MILTON P. ADAMS, ON BEHALF OF THE MICHIGAN 
WATER RESOURCES COMMISSION 


Mr. Mitton Apams. Thank you, Mr. Chairman. If it seems that 
there are foo many Adamses on this program, I would recall to you 
that the State of Michigan, I believe, according to the surveys, has 
about 40 percent of the total Great Lakes area, so we have an unusual 
interest. 

I appear in opposition to the enactment of H.R. 1 or similar bills 
in their present form. Your records will indicate I have appeared 
on several occasions in the past. The last time was in the spring of 
1956. Water pollution control legislation was then pending. One 
bill was introduced by your very eminent, sincere, and hard-working 
chairman, Mr. Blatnik. I understand he has proposed recently fur- 
ther changes in Public Law 660 of 1956 dealing with this subject. 

As a registered professional engineer from my State, I have had 
some 39 years of experience following graduation from the University 
of Michigan’s College of Engineering. Eleven of these years have 
also been at the municipal level. The remainder has been as admin- 
istrator of a small but important State agency charged with the con- 
trol of water pollution and other water resources problems. 

I will depart from my script at this point to just state that during 
the 1920’s peat a frequent visitor in the Chicago Sanitary District 
area when their research was being performed and their very out- 
standing developments were made in the treatment of sewage and in- 
dustrial waste. 

I had the opportunity at that time to make the acquaintance of 
Mr. Langdon Pearse, now deceased, former nie engineer of the 
sanitary district; Mr. Mohlman, their chemist and I think I met asa 
young man, Mr. Ramey, an electrical engineer out at the northside 
works who has testified fate before you. 

I am well acquainted with the severity and difficulty of the solution 
of their problem but my testimony will run counter to a good deal 
of what you have heard. 

Mr. Blatnik at least knows I am currently a member by Presidential 
appointment, of the Federal Water Pollution Control Advisory 
Board. He has been furnished the results of my recent poll of the 
States on pending and proposed legislation. Results of that canvas 
have had something to do at least with the decisions of the Board 
which met December 15-16, 1958, here in Washington. 

By virtue of my State position, I serve also as an ex officio member 
from Michigan on the Great Lakes Commission. Many of you are 
familiar with the objectives and work of that body and receive their 
reports. 

am a member of several technical and professional societies. 
These include the American Society of Civil Engineers. As to their 
honor bestowed upon the Metropolitan Sanitary District of Greater 
Chicago, I will have more to say later. 

We have no such problem in Michigan as has resulted in the intro- 
duction of H.R. 1 and 15 identical bills. We do have water pollution 
problems, however, where acceptable water quality is of the first order 
of necessity in many places. 
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This is because of our tourist and resort business, the need to pro- 
tect public and industrial water supplies, recreation, public health, 
and other water uses. 

We have large and small municipalities and industries whose sewage 
and waste discharges create the problems which are being progres- 
sively solved. We think size or complexity of the problem, however, is 
no more important to its solution than the administrative principles 
employed by the control agency—whether State or municipal. May I 
recite our code of fair practice: 

1. All meetings of our commission are open to the public. No deci- 
sions are made in the absence of the press or the public insofar as they 
choose to attend. 

2. Agendas and minutes of all meetings are available to the press or 
upon request. 

8. All available facts and information, both from the staff and in- 
jured parties, are received and considered in advance of any action 
taken. No member of the commission or its employed staff has a 

nal or pecuniary interest in the result of commission transactions. 

4. Modest, brief, but full mention of all commission activities goes 
out quarterly to a request mailing list. 

5. We have no secret or locked files save those dealing with nuclear 
waste problems and to the extent required by our working relationship 
with the Atomic Energy Commission. We consider all our findings 

blic information. 

6. The commission has a reputation both of firmness and fairness to 
all concerned in seeking compliance with statutory objectives. 

We have found through the years these administrative principles 
breed confidence and respect for the commission and its work. ax- 
— cooperation toward the meeting of its objectives has been the 
result. 

Now, what do we and others encounter in dealing with the Metro- 
politan Sanitary District of Greater Chicago? You visit their works 
only with their permission and consent. You see what they wish you 
to see. No official record of operating results are available to the 
public. Even Chief Engineer Ramey found he was not made aware of 
important facts on his own treatment plant deficiencies back in No- 
vember 1956 when he addressed the Great Lakes Commission. 

Not only people of the Chicago area and their representatives in 
Congress, but all the Great Lakes States and Canada, plus interna- 
tional interests in navigation and hydroelectric power, are affected by 
what the district does or fails to do. 

More diversion from Lake Michigan on either a trial or permanent 
basis would not seem to be in order unless you know as members of the 
committee that everything known to impartial and qualified engineer- 
ing opinion has been provided by the district to protect the waterways 
under their care from unnecessary contamination. 

Even then, our attorneys might have some reservations. But irre- 
spective of this, do you have information substantiating their claim of 


_ heed of additional diversion? It’s one thing to claim it—it is quite 


another to deserve it. 

No municipal or quasi-municipal body anywhere in the United 
States possesses such independent and exclusive control of its opera- 
tions as does the district. 
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Members of the board of trustees are elected officials. As such, they 
are responsible at the ballot box to their several constituents. The 
same as other city officials. Could it be that minimum tax rates rather 
than compliance with supreme court objectives is the primary purpose 
of this all-powerful municipal corporation? Unless it be the High 
Court, there is no agency in a position today to tell the district what 
must be accomplished. 

It is so much easier and less expensive to tap Lake Michigan for 
the wealth of its dissolved oxygen to overcome and conceal district 
shortcomings in what we conceive as effective pollution abatement 
practices. 

Let me explain this term “dissolved oxygen” which is a chemical 
constituent of clean, cold water measured by the chemists in parts of 
a million, it’s only a fraction this time of the year it might be 10 or 
12 or 13 parts in a million parts of water. 

It is reduced naturally by temperature in the summer to perhaps 
eight or nine parts of a million. But in all this talk of diversion ex- 
ee in CF’s the significant thing is to get the objection again, the 

issolved oxygen contained in this water into these canals and use it 
there for the supplementary purifying purpose. I would further call 
your attention at this point to the fact that when this decision was 
made to reverse the flow of the Chicago River and bring all of the 
sewage and the effluents out of the lake, the decision was made, the. 
die was cast, the district in so doing deprived itself of this tremendous 
wealth of purifying dissolved oxygen that lies within the Great 
Lakes and which Cleveland has, Milwaukee has, Toronto has, and the 
other large cities of the Great Lakes, and it is through proper treat- 
ment and the diffusion of the treated effluent into these great bodies 
of huge oxygen-bearing water that we think the direction ought to 
be going, at least studies ought to be made in that direction. 

Pardon me for getting off the track here, I will be back. 

Let us concede, in connection with House committee hearings of 
H.R. 2 of the last session, the Lake States were either “asleep at the 
switch” or unaware of hearings on this and other bills. 

The record might so indicate, but does this justify a favorable 
committee report on H.R. 1 now, with the bill limited .s it is even 
to 1,000 cubic feet per second of additional diversion for only 1 year? 

Now, Mr. Chairman, I am speaking for the next two or three pages 
from certain clippings, analyzing them. If that is in order, I would 
like to start these around and then proceed from my script. If I am 
out of order, I will skip that. I do not have these duplicated in suf- 
ficient. numbers to be useful, but. I would like to have you examine the 
clippings should you care to do so. 

ow, let us analyze a few items appearing in the public press 
since your 1957 hearings. Let’s see if in your own sound judgment 
as Members of Congress and your record for beneficial legislation in 
the all-around public interest, whether additional diversion is neces- 
sary at this time—even with the inducement of what is an ineffective 
and meaningless authorized 3-year study in the words of the bill as 
it now stands. , 

First of all, let’s try to understand why the additional diversion 
is necessary. According to a clipping from the Chicago Tribune of 
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January 29, 1959, Mr. Frank W. Chesrow, president of the district, 
in encouraging enactment of H.R. 1, is quoted in part as follows: 

More diversion of lake water is not needed for sanitation purposes but solely 
for navigation purposes on the Illinois Waterway. 

This press release would seem to repudiate Chief Engineer Ramey. 
of long and distinguished experience with the district, who a eared 
before the Great Lakes Commission in Chicago late in 1956. Fle read 
a prepared statement which will be found on pages 79-84 of the 
commission’s 1956 annual report, which many of you have received. 

Mr. Chesrow’s statement further appears to tell General Itschner, 
Chief of the Corps of Engineers, that he does not know what he is 
talking about. 

In the presence of representatives of the other Lake States we were 
told by General Itschner last May that the corps’ estimate of necessar 
diversion from Lake Michigan to support present navigation needs 
was well within the 1,500 cubic feet per second now rovided exclusive 
of domestic pumpage. He also stated that 1,826 cubic feet per second 
net total was their estimate of need when the proposed double-lockage 
system was completed on the waterway to accommodate future traffic. 

We will have to rely on General Itschner’s statement rather than 
that of President Chesrow. I will not be surprised if you do also. 

Now a few significant incidents based on news items bearing on how 
well the district is discharging its public trust to control pollution as 
ope by the U.S. Supreme Court, 

s we understand it, the district’s declared objectives growing out 
of the decree, call first, for the collection and treatment of all sewage 
of the district for the primary purpose of protecting Chicago’s sources 
of public water supply. 

nd, second, the treatment of sewage and waste so collected as to 
restrict pollution of the Chicago, Calumet, Des Plaines, and Illinois 
Rivers. 

Now take a look at the pictures and story from an August 8, 1957, 
issue of the Chicago Tribune. Faulty storm sewers, lack of adequate 
local and district maintenance, and alleged faulty functioning of cer- 
tain sanitary sewers brought on this item resulting from complaints 
of condition of Cook County waterways by its clean streams com- 
mittee. 

Here’s another incident. The Chicago Daily News on November 24, 
1958, carries a story and interview with William S. Nordburg, vice 
president of the district. 

He has just found that for 32 years this “intolerable situation” of 
sewage entering Lake Michigan at Glencoe has been going on—a vil- 
lage responsibility to correct, apparently, but with supervision and 
power to control not previous! exercised by the district. e 

Here is a fourth case. The September 4, 1957, issue of the Chicago. 
Tribune describes testimony before a U.S. court and differences be- 
tween Chief Engineer Ramey, the then President Olis, and General 


Superintendent Dundas. The item attributes to the district an aver- 


age of 93 percent purification in 1951-52, but quotes Mr. Ramey as 


stating the efficiency dropped to 87 percent or less in 1955-56. He goes 
on to state that— 


about 10 tons per day of solids went into the canal in 1955 and more than 18 
tons per day in 1956. 
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Mr. Ramey is further reported as saying— 
it would be unfortunate if this were not corrected before it could be brought to 
the attention of Congress and the public through tests to be made by the Army 
engineers. 

He pointed out that budgets of the last 3 years, and also the 1957 
budget of the district, of course, included money for construction at 
the plant. “Except for certain indecisions, much of this needed work 
could have been under construction at this time,” Ramey is quoted as 
saying in his memo. 

Now gentlemen, that was in September 1957. Before considering 
further diversions of water from Lake Michigan, is there not someone 
of this committee anxious to know the status today of this degrading 
effect on waters available for use in the district ? 

Serious as it is considered in the light of the limited diluting water 
available to the district, this does not compare with the implications 
of an interview with General Superintendent William A. Dundas 
of the district founding, pages 44-46 of the November 27, 1958, issue 
of Engineering News-Record. This is a national engineering and 
construction publication. In explaining the development of the Zim- 
merman process for sludge handling and disposal at Chicago the 
writer of the article makes this statement: 

The 900-square-mile metropolitan area feeds about 1,200 million gallons of 
sewage a day (m.g.d.) into the sanitary district plants for treatment. From 
3800 to 900 million gallons per day flows to the southwest works, carrying from 
600 to 650 tons of solids. Another 100 tons of solids are pumped daily to the 
southwest plant from the North Side works. 

This adds up to 700 to 750 tons of solids to be disposed of daily at the southwest 
works. Present facilities, however, according to William A. Dundas, general 
superintendent, can handle adequately only 450 to 500 tons per day. This leaves 
200 to 250 tons for disposal by other means. 

(Sledap is the consolidated sewage solids settled out of sewage in 
either the primary or secondary settling tanks.) 

Some of you may wish to learn from Mr. Dundas what he means 
by those last three words “by other means” and what effect this has on 

e sanitary quality of waters of the so-called sanitary and ship canal 
serving the southwest works. 

Unless sludge handling capacity is balanced to receive solids accumu- 
lations from dail sewage flow, either raw or partly treated sewage 
or the sludge itself must be bypassed, either to the nearest waterway 
or some other method. 

I am going to depart from the script for a minute to give you two 

rsonal experiences I have had. Last August I was invited by the 

llinois State Chamber of Commerce to appear on its water resources 

rogram on the subject of pollution, The day before, on August 25, 

958, the water resources committee of the district took us for a boat 
trip on the canal ending up at the Stickney works, the largest works 
in the world. I have got to say that we had a good indoctrination 
in the business, the business of what was being done there. We hada 
chance to see certain operations, Compared to what I would consider 
a good OpereHon the plant was not well kept and it was smelly and 
dirty and depreciated terribly since it was built and I had visited it 


several years ago. 

Inoticed the concrete walks had started to spoil with no maintenance 
work there. We were told that the Zimmerman process experience was 
not available after it was set down. 
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As I stood with others in one battery of the system, a sanitary 
engineer begins to be able to size up what goes on in a treatment plant. 
As you would observe the depth of the nap and the outflow from 
what we call the primary tanks and then look over ms er the activated 
system and look at the final settling tanks, I thought, there seems to 
be a whole lot more sewage coming out of the primary than there is 
coming out of the final settling tanks. 

Now, I am just giving you my impression, but I had to conclude 
that there must be a bypass open between the primary units and the 
finish tank which would mean that here again an additional onus, 
if that was true, was going into further degrading the quality of the 
water in this canal. 

The other occurrence was on the 11th of November 1956. There 
were five of us en route to Chicago to attend the annual meeting of 
the Great Lakes Commission. The party consisted of Assistant Attor- 
ney General Olds who was here yesterday, Attorney General Cava- 
nagh, Solicitor General Torina, and my hydraulic engineer, Dale 
Granger. Dale had spent his 2 weeks’ military leave as a member 
of the guard on the canal, working under the direction of the Detroit 
district engineer. He had come teak to me with reports that there 
was too much sewage, industrial waste, coming into this canal. 

So, since we had to be at this meeting on the 12th of November, 
we started a day early and we made an inspection since Mr. Rame 
was going to tell us on the following day what the district’s n 
were. 

The first place we stopped was at the outlet of this Calumet district 
plant, the one in the south end of the district, and here, if you —_ 
we saw coming in this open channel riding on top of a flow of purifi 
sewage from the plant a windrow perhaps a foot wide and up to 
it looked like brown dust and it developed to be a discharge bac 
to the stream of dried and processed sludge which should have gone 
into a fertilizer warehouse somewhere, but was going back to the 
stream. 

Now, to us, that hurts. To think of so much money being spent 
for the collection and treatment of sewage and separation of these 
solids from the sewage effluent body and then returning this sludge 
after that cost of treatment to further degrade and aggravate this 
situation. 

I made inquiry later of people that I thought were reliable and 
here is the answer I got: They said, well, the district has an outlet, 
a contractor that takes this dry sludge, when there is more slud 
than they can process and incorporate into fertilizer, then apparently 
the request comes back to the district to spill it or get rid of it in 
some other way. 

Now, I thing that, I think, needs a little answer. I now submit 
a personal observation—I am going back to my script—of downtown 
river conditions indicating inadequacy of the district’s collection sys- 
tem or its maintenance. 

At noon on last Friday, the 13th, I was crossing the river into the 

P on the north sidewalk over the West Jackson Street Bridge. 
Looking over the rail to the north, I spied three floating objects 
along the west bank—some seven or eight near the east bank in a 
pool of suds and broken feces and other flotsam common to raw 
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sewage. It so happens that most sewage and pump station screen 
rooms collect these objects. 

The point is that these objects are invariably a telltale of the pres- 
ence of sewage. But here they were in the river bobbing along on a 
dry day winking at me and catching an occasional ray of sunlight 
as it came through the clouds. 

Now, I ask you how these could be in the Chicago River where 
sewage is all faithfully collected and treated by the district. Another 
incident, shall we say of a faulty sewage collection system or regu- 
lator? Additional diversion from the lake cannot remedy this sit- 
uation—study or no study. 

Finally, as a member of the Federal Water Pollution Control Ad- 
visory Board I was called on to discuss the Chicago diversion con- 
troversy at their May 1957 meeting in Washington. 

There was already talk of the Public Health Service being called 
upon by the Corps of Engineers to make a study in the event H.R. 2 
of the 85th Congress was enacted. 

I told the members our Michigan convictions, the Illinois position as 
I understood it, and that of the other States. 

Following the meeting, I suggested to the Surgeon Generals Chief 
of Water Supply and Water Pollution Control—‘Mac, maybe you 
better have your Chicago boys have a look-see at this Chicago area 

roblem if you can. You may have to make an estimate of a survey 
or higher authority one of these days and you ought to know then 
what you are getting into.” 

Now, it so happens a single river trip was made early last fall on 
these waterways and water samples collected and analyzed. This 
single exploratory trip was all the division had resources to finance. 
No written or published report of findings is available. 

A summary sheet I have been able to examine showed zero oxygen 
and septic condition in the Chicago River north of the loop. 

There should not be any sewage or waste in this area, nothing but 
the completely treated effluent from the North Side works. But here 
it is, septic is zero. Water coming in from Lake Michigan with its 
100 percent saturation of dissolved oxygen dropped rapidly reaching 
the Chicago River. The oxygen continued to ate Np ae as 
the trip progressed downstream. Little was found below and none in 
the Slama Sag Channel samples. 

Should this finding be representative of formal survey results, it can 
mean but one thing to this engineer. The collection and interception 
of sewage before it reaches the waterway is so far from adequate that 
septic conditions are created even in the upper waterways despite the 
amount of sewage intercepted and treated at the district plant. 

The Public Health Service should be commended, not criticized, for 
undertaking this preliminary exploratory trip within district water- 
ways. No such information has been available from other sources. 

It was a necessary preliminary to the making of an estimate of a 
thoroughgoing study in the event the Congress so orders. 

Finally it was made in part, at least, as the result of a suggestion of 
this Advisory Board member. fees 

Despite the inadequacies of sewage collection and treatment indi- 
cated by my references the old and honored American Society of Civil 
Engineers has seen fit to confer upon the district in 1955 its award 


and plaque citing the works of the district, particularly the Stickney 
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plant, as the seventh wonder of America along with other outstanding 
engineering works. 

he society is well able, I hope, to defend and support its action. 
This member cannot. My view is based on what this world’s largest 
sewage treatment plant does not and cannot of itself accomplish; the 
degrated quality of district waterways; their lack of protection from 

lution afforded by present inadequate collection and treatment 
works; the lessening degree of purification obviously given sewage 
delivered at the main plant and its lack of balanced sludge handling 
with its sewage treatment capacity. 

Sewage and waste solids in various forms reaching the waterways 
would seem to be responsible for navigation interference in waterways 
provided by the Federal Government. L 

And for correction of all these shortcomings the only answer is 
more water from Lake Michigan? I would say not. Until Chicago 
area people really understand their problem, take it in hand and 
solve it as other but smaller areas have done in order to live and let 
live, you will continue to have them, have these pleas for additional 
diversion before you. 

In my opinion 1,000 cubic feet per second is only a drop in the 
bucket as to need if the district’s problem is to be solved without 
further major improvements that will prevent waste and polluting 
material from entering district waterways. 

It may take another High Court review of the entire problem 
acting through an appointed master to bring this about. The situa- 
tion certainly deserves new and better Illinois State legislation with 
appropriate control established over district capital improvements 
and operations. 

It may require amendment of the Rivers and Harbors Act of 1889 
which appears to excuse solids discharges from municipal sewers into 
navigable waterways of the United States. And perhaps all three are 
necessary. But certainly, last of all, and only when all else has 
failed, is it in order even to consider further diversion from Lake 
Michigan on either a study or a permanent basis. 

Thank you, Mr. Chairman and members for your patience. 

Mr. Briatrnrx. Thank you, Mr. Adams, for your very informative, 
thoughtful and careful prepared statement. 

Mr. Adams, on pages 9, 10, and 11, I am very interested in your 
personal observations of the actual conditions of the water in the 
canal and you also refer to a preliminary spot check made by the 
Public Health Service which apparently shows an extreme degree of 
pollution. We were talking about a survey to be made not only by 
the Corps of Engineers as to those aspects which pertain to navigation 
in the canal and also on the Great Lakes. What type of survey or 
study do you think should be carried out by the Health, Education 
and Welfare Department pertaining to not only pollution but all 
aspects of the problem to better understand it to enable us to work 
out toward a solution dividing the responsibilities where they may 


ee oerietely fit on local or State shoulders and what share should 


fed. 

In other words, what type of study do you feel should be carried out 
on the pollution end of the problem. 

Mr. Briarnix. Well, first of all you have got to know, I would 
think, what the present conditions are in these waterways. There has 
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been described to you, manifold use for navigation, as receiving 
water for the effluents, of treatment plants; also the overflow from 
interceptors and storm sewers. 

A good many of these things change with the weather. There 
has got to be a basic understanding first of what the conditions are in 
the canals and all the waterways, but the thing that has bothered me 
after seeing this first result of one trip, I am at a loss to know wh 
this upper waterway and others are still septic when all sewage is 
sppoeed to be collected and out of the way. Now, there is an inter- 
relationship between the district, say, and the city of Chicago which 
we are not Aully aware of. I don’t know whose duty it is to bring 
this sewage, industrial waste that is not intercepted back up into the 
interceptor. That ought to help. But if Health, Education, and 
Welfare undertakes this study I think they will be unable to interpret 
the results and needs unless there is carried along simultaneously with 
the stream work and the chemical work examination of at least the 
major sources that are contributing to this degradation in the water. 

Now, you asked me whose responsibility that 1s. 

Mr. Scuerer. Chicago’s. 

Mr. Mitton Apams. If this were an ordinary municipality in our 
State that study would probably be required by a Commission order 
and to be paid for by the municipality, Here we have a situation of 
something more than a hundred municipalities and the condition and 
use of a navigable waterways involved. 

I think the major part of this survey to be useful has got to be on 
the pollution side. Tt don't believe the Corps of Engineers can con- 
tribute too much to that although I would like to know by soundings 
what is in this canal near these outlets, these obstructions if I were 
involved. 

Mr. Scuerer. Will you yield? : 

Mr. Buiatnik. I will yield, to the gentleman from Ohio. 

Mr. Scuerer. Whose primary duty is it to make these soundings? 
Is that the Federal Government’s, Mr. Adams? 

Mr. Miron Apams. You have a bill here introduced apparently to 
that effect. 4 
. Mr, Scuersr, I am asking you what ‘read opinion is, 

Mr. Muuron Avams. Well, I have told you that if this were a prob- 
lem in our State our health department would require a study to be 
made before they would be in a position to approve the plans. Now 
here is a different situation. Here is a metropolitan sanitary district 
of Greater Chicago that is a rule to itself, it is not responsive either 
to the high court nor to the Illinois Department of Health, its opera- 
tions and its construction are specifically exempted in the Illinois 
statute, so you have got me over a barrel. 

I don’t know who would do this unless the Federal Government at 
least helps on it. 
ee. : LATNIK. What type of study would you recommend, Mr. 

ams 

Mr. Minton Apams. I would think the first thing needs to be done, 
you had one little exploratory trip, you can’t draw conclusions from 
that. There has got to be work down throughout a year on the 
streams, on the waterways. The early trips are going to point out 
where the heavy loads are, and then there has got to be pursued with 
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a second crew, I would say, going maybe right down into downtown 
hotels and office buildings and finding out where this loading of 
sewage and other waste comes from. 

Mr. Buatnix. Did you see any industrial pollution ? 

Mr, Mitton Apams. Any what? 

Mr. Buartnrx. Industrial pollution, use of chemicals, chemical 
problems, both soluble and insoluble. How are those industrial 
wastes treated ? 


Mr. Minron Apams. I don’t believe we know but that ought to be 
a matter of record. | 

Perhaps the sanitary district has some of that information on file. 
In our boat trip I remember we passed around the plant of the Acme 
Steel Co. with its seven or eight outlets into the canal, I don’t know 
what the degree of treatment, if any, was given there. 

Mr. Buatntx. The fact that this problem seems to exist primarily, 
if not only in the Chicago area of all the Great Lake cities, is there 
any merit perhaps to the conclusion that re sewage-disposal 


facilities are of a much lower order than those of other lager cities, 
such as Detroit in your own State; Milwaukee in Wisconsin ; Clevelan 


in Ohio? 

They return their effluent to the Great Lakes, 

Mr, Miuron Avams. That’s nght. 

Mr. Biatnrx. Does that mean that they have a higher degree of 
purification than 90 percent removed 

Mr. Mriutron Apams. I am not conversant precisely with the operat- 
ing results. I understand that the Milwaukee plant has 90 percent or 
better. Their effluent is not chlorinated. 

The water supply is taken a short distance, 2, 3, or 4 miles from 
where the effluent goes in at Jones Island. I know they are sewered 
about 75 percent on the combined system. With Cleveland I believe 
all the older part of the city is on the combined system. The new 
suburbs are being on a separate plant which makes sewage treatment 
more economical. 

Now, in the Chicago area it is all on the combined plan. I have 
reason to believe that this efficiency that Mr. Ramey’s statement placed 
at 92 or 93 percent in 1951-52 has progressively deteriorated so I don’t 
know where it is today— 

Mr. Scuerer. May I interrupt right there? If there is that ef- 
ficiency of 92 percent you would not have found the conditions that 
you found in the river from a physical inspection; would you? 

Mr. Minton Apams. I am quite sure that is not the case, Mr. Scherer, 
As I point out here—— ; 

Mr. Scuerer. Pardon me, I did not get your answer to my question. 

If the efficiency of their system was as they indicated, would you 
have been able to see in your inspection trip the conditions which you 
have just described to us? 

Mr. Mirton Apams. Well, my answer to that, sir, is that despite 
the amount of sewage collected and treated here was a section of water- 
way that was supposedly protected and should have been at least a 


minimum amount of dissolved oxygen, but our boys report zero oxygen 


and septic conditions. Now, I say it would not make any difference 
whether the sewage 7 miles away that was collected and delivered there 
and treated to 92 percent purification efficiency, and it might have 
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been done at the time of that trip, but still here was a septic condition 
in the North Chicago River. 

Mr. Scuerrer. Well, that meant that some effluent or sewage was be- 
nen into that canal that had not been fully treated; is that 
right ? 

Mr. Mitton Apams. I think that is the only conclusion I could draw. 

Mr. Scuerer. The only conclusion you can reach from it. Do I 
gather from your testimony, am I correct in evaluating your testimony 
thusly; namely, that if Chicago had a sufficient number of sewage 
re units of perhaps the latest type we would not have this 

roblem 
, Mr. Mitron Apams. Well, my answer, Mr. Scherer, has got to goa 

ood deal farther than that. I have got to make this assumption. 

hat if all of the sewage and industrial waste of the district was faith- 
fully collected, if we did not have the depleting effect on water of 
organic solids that get in during periods of storm, and if all of the sew- 
age were treated at 92 percent or better, then I would say the condition 
in the lower canal would be a lot better than it is today whether it would 
be free of all trouble, I don’t know, but that is my reservation and my 
feeling with respect to the thousand second-feet and the value of a 
survey based on that, is that you have got all of these other contribut- 
ing factors to degradation in these waterways and that is why a sur- 
vey to be made, Mr. Chairman, has got to be very extensive and not 
limited to the canals itself, it has got to be devoted to these various lo- 
cations where polluting matter is getting in. 

Now the other matter for the long-term improvement, if that is 
possible, of ee such as in tolerating Chicago, not alone in Chi- 
cago, I think you have got a serious one here, and some other, where 
90 percent—we have got to know first why 90 percent or 92 percent is 
not maintained in Chicago, but there are cases as we try to look for- 
ward and project into the future with these tremendous growing 
needs of water and our expanding population and industry, there is a 
real challenge on this Congress to set in motion a long-term research 
program involving the best brains that you can get to see if it is not 
possible to go beyond this 90, approach the 97, 8, 9 percent removal, 
and do it on a basis that is economically feasible. 

Mr. Scuerer. We have had testimony here, perhaps you have heard 
it, I think it was from the other Mr. Adams from your State, that the 
records of the Chicago Sanitary District are not available and that it 
is not possible to get the information from that district necessary for 
persons to determine the adequacy of their facilities. Now, have you 
any comments on that testimony ? 

Mr. Mitton Apams. I have not made a personal effort to secure it 
but I have talked with others that have and I know that it has not 
been available. 

Mr. Scuerer. Now, the adding of this thousand cubic feet per sec- 
ond if this legislation is passed will not correct the conditions that you 
speak of, it will just only to a limited extent dilute the polluted condi- 
tion of the waterways that you examined, would it not ? 

Mr. Mizron Apams. That’s right, it shoulc show a little improve- 
ment over what they were found to be here in October. But it would 
not solve the problem in my judgment. I think that oxygen would be 
absorbed long before it gets down to the switch plant. 
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Mr. Scuerer. I gather from your testimony, Mr. Adams, that with 
additional sewage facilities in the Chicago area and the possible elimi- 
nation of the dumping of raw or industrial sewage into the river or 
into the canal, that these conditions could be corrected? Is that what 
I gather from your testimony ? 

r. Mirron Abas. Well, I could not conclude that from my testi- 
mony. 

I will try to repeat again that there have to be several studies made. 
Now, there is one that you have contemplated to introduce in this bill 
to try to get at the status quo. What we are interested in and what 
think what the district should be interested in is to know whether 
everything is being done that should be done to limit to the stream, the 
polluting substances getting into the canal. 

Mr. Scurrer. Is there any reason a city the size of Chicago, the sec- 
ond largest city in the United States, could not make this study itself 
to solve its own problem ? 

I think you touched on it when you said in your statement that it is 
going to require an educational program for the people of Chicago in 
order that they understand what the situation is and then the people 
cf Chicago will act and demand a correction of conditions that they 
find, at least require a study to be made. 

Mr. Minton Apams. Until that program is started, of course, you 
can’t get improvement, but that program of education can’t start until 
there has been a background study of the facts made to convince the 

ople, look at the situation today. The district has convinced the 
hee newspapers, the board of commerce, and everybody else that 
everything is being done that can be done to correct this pollution prob- 
lem in Chicago and the only answer is more diversion of water from 
Lake Michigan. 

Now, I think I speak the position of the Lake States that we do 
not buy that argument but I think we would be willing to be con- 
vinced if an impartial source survey were made to show that and 
demonstrate that everything is being done. 

Mr. Buarntx. And you feel, Mr. Adams, that such a survey as we 
are discussing now should be much broader giving us an analysis of the 
condition or degree of pollution in the Illinois Waterway, it should 
be much broader and give us the sources and their deficiencies and 
collecting system, discharges, treatment systems, how is the whole 
area integrated or is it not integrated? Is that the type of survey 
you are recommending, Mr. Adams ? 

Mr. Mitton Apams. Well, I don’t see how that can help solve this 
bill, the longtime research problem that I started on and then I 
guess was cut off. 

Mr. Scuerer. Could I ask a question in connection with the 
question Mr. Blatnik just asked. Pardon me just a minute. 

Mr. Blatnik asked what kind of study and survey should be made. 
How would the diversion of this additional thousand cubic feet hel 
in making such a study or survey? How could that possibly hel , 

I understand you to say that you have some problems within the 


_ sanitary district that need studying and solving and you have just 


admitted in response to my question that the thousand cubic feet 
would merely dilute a condition which already exists, so how would 
the diversion of a thousand cubic feet assist in such a survey? 
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Mr. Mirron Apams. Well, the only thing I could say, you might 
get a significant dissolved oxygen number where now you get zero. 

Mr. Sciumtin: But you said that is not going to cure that. 

Mr. Mitron Apams. But the point is to really be significant, all of 
these sources of contamination should be removed and then see what 
the situation is and if you want to make a trial diversion then it is 
time enough to come to it. 

Mr. Scuerer. All right, you suggest that the survey or the study 
be made first to determine what, if anything, should be done to cor- 
rect the present sanitation facilities of the city of Chicago and after 
that study has been made it may be necessary and it may not be 
necessary to go further and have a diversion of additional waters. 

Mr. Mitron Apams. Well, Mr. Scherer, my view is this, and I so 
told the Senate committee last July, that I think this whole problem 
of the collection and treatment of sewage and the handling of indus- 
trial wastes should be reviewed at a high level to see whether the 
aap method now used and continued on ces this river is 

t that Chicago ought to be following and pursuing for the future, 
Now, that is one big survey. Chicago is at this time satisfied with 
their present situation, they are satisfied in that they are doing every- 
thing that should be done, the only way they can relieve the situation 
for the people downstream is to have more water. Now, there is an 
issue that you people will have to resolve. 

Mr. Dootry. Will the gentleman yield ? 

Mr. Scuerer. In just a moment. 

Mr. Minton Apams. Do I still evade your question ; I don’t mean to. 

Mr. Scuerer. I can’t possibly see, then, how the addition of a 
thousand cubic feet at this time prior to such a survey or study could 
assist in arriving at a proper conclusion. 

Mr. Mizton Apams. I think my statement so states. I have set 
that forth in there. 

Mr. Dootey. Will the gentleman yield ? 

Mr. Mr. Dooley? 

Mr. Dootry. Mr. Adams, I think your suggestion that an overall 
survey or study be made is a very good one. In the light of what I 
have observed throughout the country, but as an engineer, now, do 
you know of any city anywhere that does not pollute its own river, 
degrade it by putting effluents init? Detroit, for example, or Chicago 
which has spent a half a billion dollars on a sewage plant. It can’t 
beat the situation because of the growing population and the amount 
of excreta it has to handle. But every city I know of uses its river 
as the way to get rid of the excreta. Down through the South where 
they have no rivers they use the open fields, pollute the wildlife by 
permitting it to go through the open fields. 

Mr. Mirton Apams. Subject, Mr. Dooley, subject to the require- 
ments of a State pollution control board or State health department 
the rivers available to a municipality or waters available are used to 
the maximum limit to assimilate and dispose of final effluent follow- 
ing treatment. The day of raw sewage discharge and raw waste to 
es waters, I think, is pretty much over. 

r. Dootey. Yes; except in times of flood where they have to 
bypass—— 
Mr. Miron Apams. During time of flood your water quality goes 
own. 
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Mr. Doorry. The best engines talent in New York, as I men- 
tioned in my own situation, is available to the sewage problem. They 
have built five or six disposal plants at a tremendous cost, $150 million, 
yet they have not beaten the problem. ; 

Mr. Mizton Apams. We are always going to have these problems 
with us, Mr. Dooley, as our cities and industries keep growing. We 
have got to try to keep ahead of them if we can, or even with them. 

Mr. Dootey. What purpose then would this survey which you men- 
tioned serve? I murat like to see an overall survey of the pani 
conditions of the country, in the main cities, but I wonder if it would 
serve a real purpose. 

Mr. Miitron Apams. Well, I will have to wi that we are oe 
ing, I think, this thing, if we can, through the auspices of the high 
court. We hope it will’ our case will be convincing enough to result 
in the court’s calling for a special master and a survey to be made. 

Mr. Dootry. IThopeso. Thank you. 

Mr. Scuerer. Do you think that is the way it should be done rather 
than through the legislation now pending before the committee ? 

Mr. Mirron Apams. When it comes to pollution, unless it is inter- 
state pollution, there is no authority, is there, in the Federal Gov- 
ernment to take action then on that unless it is an impediment to 
navigation ? 

Mr. Scuerer. I a with you. Your last statement I just wanted 
to be sure that I understood it correctly. You said that the solution 
of this problem should come through the action of the high court, 
didn’t you say that? 

Mr. Mit sots Avams. Well, that is the only way I know that it can 
come now if it can come at all. 

Mr. Batpwin. Mr. Chairman. 

Mr. Buatnix. Mr. Baldwin. 

Mr. Batpwin. Did I understand you to say a moment ago, Mr. 
Adams, that Chicago and its sewage problems were exempted in the 
act of the State legislature from any control by any State water 
pollution control authority ? 

Mr. Apams. That is true. 

Mr. Baupwin. It seems to me that in itself is an indication there 
has been a laxity on the part of the State legislature in taking proper 
action. They have exempted the city of Chicago from the same regu- 
lations they feel should apply elsewhere, 

Mr. Mirron Apams. There is a fine record of sanitary district 
throughout Illinois, but I believe the Chicago Sanitary District is the 
only one with a population in excess of 500,000 and at that figure any 
sanitary district with a population greater than a half a million is not 
subject to the Illinois Department of Health nor the Illinois Water 
Board in what it does or does not do. 

Mr. Batpwrn. It seems to me that is certainly no justification for 
the United States bearing the burden of a survey when the State 
itself has failed to apply the regulations that it applies to all its other 

cities. 

Mr. Mrvron Apams. We have other differences with the State of 
Illinois, maybe that is one of them. 

Mr. Buatnix. Any further questions? 

(No response. ) 


| 
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Mr. Buatnix. Thank you very much, Mr. Adams. 

Our next witness is Mr. John R. Davison from the Power Authority 
of the State of New York, presenting a statement by the Honorable 
Robert. Moses, chairman of the Power Authority of the State of 
New York. 

Mr. Davison, will you please take the seat. 

Mr. Davison, we express our appreciation to you, too, for being on 
hand all day yesterday for deferring to other persons who had to 
leave yesterday and for agreeing to stay over in order to be able to 
give us your testimony this morning. 

Will you proceed, Mr. Davison ? 


STATEMENT OF HON. ROBERT MOSES, CHAIRMAN, POWER AU- 
THORITY OF THE STATE OF NEW YORK, AS PRESENTED BY 
JOHN R. DAVISON 


Mr. Davison. Mr. Chairman, I have submitted to the clerk of the 
committee, copies—— 

Mr. Buatnix. Would you give your title and your official capacity 
with your name for the record ? 

Mr. Davison. My name is John R. Davison, and I appear here as a 
legal consultant to the Power Authority of the State of New York. 

As I started to say, I have submitted copies of a statement of Robert 
Moses, chairman of the power authority, to the Committee of Public 
Works of the House of Representatives in opposition to H.R. 1. I 
would ask that the statement in its entirety be made a part of the 
record of this hearing and I would like to, at this time, summarize that 
statement. 

Mr. BiatntK. Without objection, it isso ordered. 

(The complete statement follows :) 


STATEMENT OF RoBERT Moses, CHAIRMAN, POWER AUTHORITY OF THE STATE OF 
New York 


We are opposed to this bill for the following reasons: 

1. It would deprive the Power Authority of legal and essential rights and put 
an unfair burden on the consumers of Niagara and St. Lawrence power. 

2. It would set a precedent for actions which would unquestionably adversely 
affect the Power Authority’s interests as well as those of the Nation. 

8. It is unnecessary. 

4. It is questionable whether Congress has the power to enrich as this bill 
would do, the Metropolitan Sanitary District of Greater Chicago at the expense 
of all other interests in the Great Lakes-St. Lawrence system, including the 
interests of the Power Authority, its bondholders and its customers. 

5. It would nullify decisions of the International Joint Commission which 
have been approved by the Governments of the United States and Canada, and, 
therefore, is a matter which should be referred to that Commission pursuant to 
article IX of the Boundary Waters Treaty of 1909. 

I. The Power Authority as licensee of the Federal Power Commission for the 
construction of the St. Lawrence and Niagara power projects is entitled to use 
all of the United States share of the waters of the St. Lawrence and Niagara 
rivers available for power. This means that the Power Authority has the 
right to use one-half of the available water of the St. Lawrence and one-half of 
the available water of the Niagara, less 5,000 cubic feet per second. On the 
basis of its licensed right to use such waters the Power Authority has con- 
structed the St. Lawrence power project at a cost of $350 million borrowed from 
private prudent investors and is in the process of constructing the Niagara 
project at a cost of more than $700 million, $200 million of which it has already 
so borrowed, preliminary to the issuance of revenue bonds. Both projects are 
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being financed without State or Federal credit. The Power Authority, a non- 
profit public corporation, is dependent entirely upon the revenue from the sale 
of power to pay off its bonds. Any reduction in the amount of water available 
reduces the power which can be generated and sold and such loss of revenue 
must be borne by the power users. 

In accepting its licenses, in financing these projects and in fixing the rates 
for the sale of power to cover the costs, the Power Authority relied on the 
decree of the Supreme Court of April 21, 1930, limiting the amount of water that 
can be diverted from the Great Lakes-St. Lawrence system at Chicago to 1,500 
cubic feet per second in addition to domestic pumpage (Wisconsin v. Illinois, 
981 U.S. 696) on its licensed right to use the U.S. share of the water available 
for power and on the legal right of the State of New York as a downstream 
riparian State to the natural flow of the Niagara and St. Lawrence Rivers. 

The full effect of the additional diversion at Chicago which this bill would 
authorize would not be experienced in the Niagara and St. Lawrence Rivers 
for at least 4% to 5 years. 

Under this bill there would be no increase in diversion for 18 months after 
it becomes law and it takes about 3 to 3% years for a temporary diversion to 
reach its maximum effect after which the effect gradually diminishes over a 
period of 15 years. By the time such a diversion would reach its maximum 
effect both of the Power Authority’s projects will be in full operation. 

Moreover, under this bill the diversion is not required to be uniform. The 
only limitations are that the total annual average diversion shall not exceed 
2,500 cubic feet per second and no water shall be allowed to be diverted during 
the dry season just so long as the total annual average does not exceed 2,500 
cubic feet per second and that the maximum effect of such diversion will be 
felt in the Niagara and St. Lawrence Rivers 3 years later in the dry season 
when water is most needed for power development. 

If, as made plain in the aide memoire dated January 6, 1958, setting forth 
Canadian views with respect to this additional diversion, the effect of the diversion 
is to be offset by diversions into the Great Lakes Basin from the Canadian Long 
Lac-Ogoki works but such additional water diverted into the Great Lakes system 
is to be available only to Canadian interests, the Power Authority will suffer the 
full loss of the additional water diverted at Chicago. 

The Power Authority has based its marketing arrangements on this his- 
toric flow of the Niagara and St. Lawrence rivers and on the sale of virtually all 
of the firm kilowatts produced in any 1 month. If the Power Authority is 
deprived of the historic flow of these rivers by a 1 year additional diversion at 
Chicago of 1,000 cubic feet per second and Canadian power interests do not 
share the loss it will suffer a total revenue loss of $1,038,000, as shown by the 
following table: 


TaBLe I.—Loss of energy, capacity and revenue from “Temporary” diversion of 
1,000 cubic feet per second for 1 year (beginning Dec. 1, 1960), Amanaene's 
Niagara and St. Lawrence plants 


Energy (1,000 kilowatt hours) : 


Niagara___ 87, 600 

St. Lawrence 26, 600 

‘Total 114, 200 

Cost (Per 1,000 kilowatt hours) val $2. 67 

Revenue loss $304. 533 

Sapacity (kilowatt months) : 

Niagara 1171, 500 

St. Lawrence 752, 900 

Total 214, 400 

Cost (per kilowatt month) $1. 00 

Revenue loss _. $214, 400 

Total revenue loss to Authority if Canada accepts one-half of loss______ $518, 933 
‘Total revenue loss to Authority if Canada does not accept one-half 

of loss * $1, 037, 866 


170 percent load factor. 
285 percent load factor. 
* Approximate. 
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Mr. Buatnix. Thank you very much, Mr. Adams. 

Our next witness is Mr. John R. Davison from the Power Authority 
of the State of New York, presenting a statement by the Honorable 
Robert. Moses, chairman of the Power Authority of the State of 
New York. 

Mr. Davison, will you please take the seat. 

Mr. Davison, we express our appreciation to you, too, for being on 
hand all day yesterday for deferring to other persons who had to 
leave yesterday and for agreeing to stay over in order to be able to 
give us your testimony this morning. 

Will you proceed, Mr. Davison ? 


STATEMENT OF HON. ROBERT MOSES, CHAIRMAN, POWER AU- 
THORITY OF THE STATE OF NEW YORK, AS PRESENTED BY 
JOHN R. DAVISON 


Mr. Davison. Mr. Chairman, I have submitted to the clerk of the 
committee, copies—— 

Mr. Buatnix. Would you give your title and your official capacity 
with your name for the record ? 

Mr. Davison. My name is John R. Davison, and I appear here as a 
legal consultant to the Power Authority of the State of New York. 

As I started to say, I have submitted copies of a statement of Robert 
Moses, chairman of the power authority, to the Committee of Public 
Works of the House of Representatives in opposition to H.R. 1. I 
would ask that the statement in its entirety be made a part of the 
record of this hearing and I would like to, at this time, summarize that 
statement. 

Mr. Buatnrk. Without objection, it isso ordered. 

(The complete statement follows :) 


STATEMENT OF ROBERT Moses, CHAIRMAN, POWER AUTHORITY OF THE STATE OF 
New York 


We are opposed to this bill for the following reasons: 

1. It would deprive the Power Authority of legal and essential rights and put 
an unfair burden on the consumers of Niagara and St. Lawrence power. 

2. It would set a precedent for actions which would unquestionably adversely 
affect the Power Authority’s interests as well as those of the Nation. 

8. It is unnecessary. 

4. It is questionable whether Congress has the power to enrich as this bill 
would do, the Metropolitan Sanitary District of Greater Chicago at the expense 
of all other interests in the Great Lakes-St. Lawrence system, including the 
interests of the Power Authority, its bondholders and its customers. 

5. It would nullify decisions of the International Joint Commission which 
have been approved by the Governments of the United States and Canada, and, 
therefore, is a matter which should be referred to that Commission pursuant to 
article IX of the Boundary Waters Treaty of 1909. 

I. The Power Authority as licensee of the Federal Power Commission for the 
construction of the St. Lawrence and Niagara power projects is entitled to use 
all of the United States share of the waters of the St. Lawrence and Niagara 
rivers available for power. This means that the Power Authority has the 
right to use one-half of the available water of the St. Lawrence and one-half of 
the available water of the Niagara, less 5,000 cubic feet per second. On the 
basis of its licensed right to use such waters the Power Authority has con- 
structed the St. Lawrence power project at a cost of $350 million borrowed from 
private prudent investors and is in the process of constructing the Niagara 
project at a cost of more than $700 million, $200 million of which it has already 
so borrowed, preliminary to the issuance of revenue bonds. Both projects are 
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being financed without State or Federal credit. The Power Authority, a non- 
profit public corporation, is dependent entirely upon the revenue from the sale 
of power to pay off its bonds. Any reduction in the amount of water available 
reduces the power which can be generated and sold and-such loss of revenue 
must be borne by the power users. 

In accepting its licenses, in financing these projects and in fixing the rates 
for the sale of power to cover the costs, the Power Authority relied on the 
decree of the Supreme Court of April 21, 1930, limiting the amount of water that 
ean be diverted from the Great Lakes-St. Lawrence system at Chicago to 1,500 
cubic feet per second in addition to domestic pumpage (Wisconsin v. Illinois, 
281 U.S. 696) on its licensed right to use the U.S. share of the water available 
for power and on the legal right of the State of New York as a downstream 
riparian State to the natural flow of the Niagara and St. Lawrence Rivers. 

The full effect of the additional diversion at Chicago which this bill would 
authorize would not be experienced in the Niagara and St. Lawrence Rivers 
for at least 4% to 5 years. 

Under this bill there would be no increase in diversion for 18 months after 
it becomes law and it takes about 3 to 3% years for a temporary diversion to 
reach its maximum effect after which the effect gradually diminishes over a 
period of 15 years. By the time such a diversion would reach its maximum 
effect both of the Power Authority’s projects will be in full operation. 

Moreover, under this bill the diversion is not required to be uniform. The 
only limitations are that the total annual average diversion shall not exceed 
2,500 cubic feet per second and no water shall be allowed to be diverted during 
the dry season just so long as the total annual average does not exceed 2,500 
cubic feet per second and that the maximum effect of such diversion will be 
felt in the Niagara and St. Lawrence Rivers 3 years later in the dry season 
when water is most needed for power development. 

If, as made plain in the aide memoire dated January 6, 1958, setting forth 
Canadian views with respect to this additional diversion, the effect of the diversion 
is to be offset by diversions into the Great Lakes Basin from the Canadian Long 
Lac-Ogoki works but such additional water diverted into the Great Lakes system 
is to be available only to Canadian interests, the Power Authority will suffer the 
full loss of the additional water diverted at Chicago. 

The Power Authority has based its marketing arrangements on this his- 
toric flow of the Niagara and St. Lawrence rivers and on the sale of virtually all 
of the firm kilowatts produced in any 1 month. If the Power Authority is 
deprived of the historic flow of these rivers by a 1 year additional diversion at 
Chicago of 1,000 cubic feet per second and Canadian power interests do not 
share the loss it will suffer a total revenue loss of $1,038,000, as shown by the 
following table: 


Taste I.—Loss of energy, capacity and revenue from “Temporary” diversion of 
1,000 cubic feet per second for 1 year (beginning Dec. 1, 1960), Piaiatistianiald 
Niagara and St. Lawrence plants 


Energy (1,000 kilowatt hours) : 


Niagara___ 87, 600 

St. Lawrence 26, 600 

Total 114, 200 

Cost (Per 1,000 kilowatt hours) $2. 67 

Revenue loss $304. 533 

Sapacity (kilowatt months) : 

Niagara__ 1171, 500 

St. Lawrence 752, 900 

Total 214, 400 

Cost (per kilowatt month) $1. 00 

Revenue loss _. $214, 400 

Total revenue loss to Authority if Canada accepts one-half of loss______ $518, 933 
‘Total revenue loss to Authority if Canada does not accept one-half 

of loss * $1, 037, 866 


170 percent load factor. 
285 percent load factor. 
* Approximate. 
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This bill is, of course, designed to open the door to a permanent additional 
diversion at Chicago of 1,000 cubic feet per second. The following table shows 
what this will mean to the Power Authority in terms of loss of energy and 
capacity and revenue: 


Taste II.—Loss of energy, capacity, and revenue from permanent diversion of 
1,000 cubic feet per second—Authority’s Niagara and St. Lawrence plants 


Annual energy loss (1,000 kw.-hr./yr.) : 


Niagara_ 96, 426 
St. Lawrence 27, 000 
Total 123, 426 
Cost (per 1,000 kw.-hr.) $2. 67 
Revenue loss $329, 547 
Annual capacity loss (kw.-yr.) : 
Niagara 16, 500 
St. Lawrence 3, 623 
Total 
Cost $12/kw.-yr. 
Revenue loss $241, 476 
Total annual revenue loss if Canada accepts one-half of loss____-_- $571, 023 
Total annual revenue loss if Canada does not accept one-half 
of loss $1, 142, 046 
Total revenue loss during term of licenses if Canada accepts one- 
half of loss $25, 700, 000: 
Total revenue loss during term of licenses if Canada does not accept 
one-half of loss. $51, 400, 000 


For every lost kilowatt in a month the authority will lose $1 of revenue which 
will have to be made up by the power authority’s customers and its customers 
will have to purchase such lost kilowatts from private utilities at substantially 
higher cost. 

There can be no question that this bill would deprive the power authority 
of substantial legal rights and impose upon the consumers of the power which 
it would otherwise be able to generate and sell unwarranted additional costs 
amounting to millions of dollars. 

II. The reason the U.S. share of the waters of the Niagara River is one-half 
the water available for power, less 5,000 cubic feet per second is that in the 
Niagara Diversion Treaty of 1950 with Canada there is a provision that the 
waters being diverted into the Great Lakes system from the Longlac-Ogaki 
Works in Canada (5,000 cubic feet per second) shall remain available solely to 
Canadian interests at Niagara and that those waters shall not be included in 
the waters allocated under the treaty. 

As the aide memoire shows, if there is any additional diversion at Chicago, 
Canada will use that diversion as a basis for urging that it have the full benefit 
of the diversion into the Great Lakes system through the Longlac-Ogaki Works 
not only on Niagara, as provided in the 1950 Treaty, but also on St. Lawrence. 
This has already been suggested by General McNaughton, Chairman of the 
Canadian Section of the International Joint Commission, despite prior under- 
standings that the St. Lawrence power project is a joint international enter- 
prise, the cost of which is to be shared by the two partners undertaking it, the 
Power Authority of the State of New York and the Hydro Electric Power Com- 
mission of Ontario and the power produced is to be shared equally. (Submitted 
herewith are excerpts from the minutes of the meeting of the international 
joint commission in Montreal, July 14, 1958, at which that suggestion was made.) 

In addition, Canada would undoubtedly use any additional diversion at 
Chicago to justify its claim that it is entitled under article 2 of the 1909 
Boundary Waters Treaty to divert all the water from the Columbia River in 
Canada so that none of it would flow into the United States and that it need 
only give persons in the United States thereby harmed, such right of action to 
recover damages as a Canadian would have if similarly harmed. The position 
of Canada in respect to the Columbia River diversion and the fact that it will 
use the Chicago diversion as supporting its position are shown in the following 
excerpts from the testimony of Mr. H. M. Wershof, Legal Adviser, Depart- 
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ment of External Affairs, before the House of Commons Standing Committee 
on External Affairs, March 18, 1955: 

“Question. Mr. Chairman, may I ask the witness some questions with respect 
to the suggested Columbia River diversion into the Fraser. General McNaugh- 
ton said that some 15 million acre-feet a year of what I understood him to 
say would be water surplus to the requirement of power development on the 
Columbia itself in Canada, could be diverted into the Fraser. Would that in 
the opinion of Mr. Wershof give rise to a claim on the part of anyone in the 
United States, individual, corporation, or government, who was adversely 
affected by that diversion with respect to the physical use by him of the water 
in the Columbia River below the border? 

“Answer. * * * In the hypothetical case, if somebody in Canada diverts 
the water from the Columbia, water which is now allowed to flow into the 
United States and is in fact being used today in a power development in the 
United States or an irrigation development, something actually used, then I 
say under the treaty, Canada has a perfect right vis-a-vis the United States 
under the treaty to make the diversion. By Canada here I mean the whole 
country, the Federal Government or other entities. It would not be a breach of 
international law for Canada to make or allow to be made this diversion. 
Whether it is a wise or friendly thing to do is another matter, but we do have a 
perfect right in international law to make the diversion. Having made it, if 
that diversion were taking away water which in fact is being used by somebody 
in the United States and causing him damage, then that person would have 
the benefit of article 2 of the treaty and the section of the Canadian statute 
of 1911. Frankly at that point it becomes a little hard to know how far he 
would get. His theoretical right is perfectly clear. He could bring an action 
in Canada under the treaty against whoever did this deed and his action would 
get him as far as a similar action would get a Canadian downstream between the 
works and the boundary who was seriously affected. If we could imagine that 
at a point between the diversion and the boundary certain Canadians in Canada 
have certain works already in existence similar to the one in the United States, 
well if that Canadian in Canada who is having some of that water taken away 
from him is able to maintain a lawsuit and win it against whoever is doing the 
diverting, then what the treaty says and what our Federal statute of 1911 says 
is that a person in the United States who is having his water taken away has 
oe the same right which he would have if it were being done to him in 

nada. 

“Question. I am thinking of a river flowing north over the American border. 
I am thinking of the Red River in Manitoba. Our Red River runs up north 
and there are times in the year when it is very low. It is conceivable that 
od Lanne could block the Red River entirely if they wished. Could they 

lo t 

“Answer. Article 2 is for the benefit of both Governments, I think that article 
2 means that the United States has just as much right under it as we have. 

“Honorable Lesace. The Americans have done it twice, and they are still 
diverting the Chicago River. A? 

“The WiTNEss. I am informed that there has been some diversion in the part- 
ticular river you mention. But if you take the reverse case of the river flowing 
from the United States into Canada, then what is international law for us is 
international law for the United States. Whether it was a wise thing to put 
it in the treaty of 1909 is open to debate; but that is what the treaty says. 

“Mr. Goope. You did mention an unfriendly act. 

“The Witness. That has importance but is another matter.” 

(S. Doc. 118, 85th Cong., 2d sess., pp. 1-3.) 

There should be no doubt that if this bill becomes law it will set a precedent 
for actions by Canada which will adversely affect the interest of the United 
States as well as those of the power authority. 

Such additional diversion at Chicago will also set a precedent for other 
communities to satisfy their growing needs for water by diverting it from the 
Great Lakes-St. Lawrence system. 

III. Section 2a of this bill provides that a study shall be made of the effect 


. on Lake Michigan and on the Illinois Waterway of an increased annual diversion 


of 1,000 cubic feet per second. However, there is no need for such a study. 
It has already been made and is contained in Senate Document No. 28, 85th 
Congress, 1st session, entitled “Effects of an Additional Diversion of Water 
From Lake Michigan at Chicago.” 


87981—59_18 
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The study as set forth in that document states: “Recent studies of present 
and prospective water requirements for navigation on the Illinois Waterway 
show that the authorized diversion of 1,500 cubic feet per second from Lake 
Michigan is adequate to meet those requirements” (finding 184, p. 48) and 
shows that losses would result from an increase in the diversion to navigation, 
power development, and shore property interests. 

Further study could not possibly demonstrate that additional diversion will 
not lower the levels of the Great Lakes and the flows of the Niagara and St. 
Lawrence Rivers with attendant adverse effect on navigation and power develop- 
ment. Such a study would show that the loss to the power authority would 
be far greater than estimated because the estimate was based upon erroneous 
assumptions as to when the power authority’s projects would be in full operation 
and that the loss would be shared by Canadian interests. 

Although the bill states that the effect of additional diversion on Lake Michi- 
gan is to be studied the study which the bill authorizes is only of the effect 
of such diversion on the Illinois Waterway (sec. 2(b)). This too, has been 
studied. An increase in diversion will increase power production at the sani- 
tary district’s plant at Lockport on the Illinois Waterway (finding 202, p. 51) 
and save the sanitary district the money it would otherwise have to spend 
to solve its sanitation problems by additional treatment measures by means 
of chlorination and aeration as proposed by the U.S. Department of Health, 
Education, and Welfare in its report of April 29, 1957. 

IV. Added diversion at Chicago will not benefit navigation in the Illinois 
Waterway. It will adversely affect navigation on the Great Lakes. It will 
benefit the sanitary district. And, it will adversely affect the power authority 
and its customers to a far greater extent than the benefit to the district. There 
is, therefore, a serious question whether Congress has the constitutional power 
to authorize such additional diversion. The committee is well aware of the 
history of the litigation which preceded and followed the decree of the U.S. 
Supreme Court on April 21, 1930, in Wisconsin v. Illinois (281 U.S. 696) and 
it is no doubt conscious of the doubt which that litigation casts on the power to 
enact legislation having such consequences. 

If not unconstitutional, it certainly is unfair to deprive navigation and down- 
stream power interests of their rights solely for the monetary benefit of the 
Sanitary District of Chicago. 

V. On July 2, 1956, the International Joint Commission issued an order set- 
ting forth a broad plan for the regulation of flows from Lake Ontario which 
had been approved by the Governments of Canada and United States. On 
July 14, 1958, it approved a method of regulation recommended by the Inter- 
national St. Lawrence River Board of Control. The criteria stated in the plan 
of regulation which had to be met by the method of regulation requires that 
the levels of Lake Ontario be controlled during navigation season between 244.0 
hare 248.0. This criteria was based on the historic flows from the other Great 

If the supplies of water are to be depleted by additional diversions at Chicago 
these determinations of the International Joint Commission will be nullified. 
This would give rise to “questions of matters of difference” between the United 
States and Canada “involving the rights, obligations, or interests of either 
in relation to the other or to the inhabitants of the other,” because it would 
affect Canadian navigation and power interests downstream from Lake Ontario. 
Therefore, the question of the effect of an added diversion at Chicago is one 
which should be referred to the International Joint Commission pursuant 
to the provisions of article IX of the Boundary Waters Treaty of 1909. 

For these reasons, we ask that the committee recommend disapproval of 
H.R. 1 and of any similar bill which may come before it. (Excerpt from minutes 
of the meeting of the International Joint Commission held at Montreal, Quebec, 
July 14, 1958.) 


The Carman. We pass now to a subject which I indicated I 
thought we would have to take up, and I believe we can deal with 
this matter fairly briefly. 

It is very evident, I think, from the brief remarks that have been 
made in the course of our proceedings this morning and this afternoon 
that one of the matters on which we have to arrive at conclusions is 
the allocation of the river flows which are available to the respective 
power entities. 
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Now, I am coming right down to brass tacks on it. I see no par- 
ticular difficulty in the allocation of the ordinary boundary water 
flow as we have defined it in the order. There is normally an equal 
division of flows of boundary waters. Where we are in difficulty, 
and we have not been able to obtain a clear understanding of the 
position apparently, is in relation to the flows that are added from 
the Hudson Bay watershed into the St. Lawrence. Before we can 
get operating agreements between the power companies for their 
cooperation and all the arrangements that have to go on between 
them we must have a clear understanding of those matters. 

Now, I am not sure how my colleagues will wish to approach that. 
My own feeling about it is that it is a subject on which the decision 
is essentially one for governments, and I think that we should direct 
a letter to the governments, as we have on several other matters, be- 
cause we know that down the years the ownership of these flows has 
been carefully discussed and we should ask them what their conclusions 
and decisions are so that the Commission may know how to carry 
on from there. What I propose to my colleagues is that we should 
draft a letter in similar terms to the two governments and that we 
should ask that question, as to what is the disposition below the 
Niagara of the flows which have been added to the boundary waters 
of the St. Lawrence system. 

Mr. Weser. Mr. Chairman, it would seem to me that all the way 
through in the handling of the St. Lawrence power budget applica- 
tion, the Commission has been proceeding on the basis that it was 
dealing with an application for the use of the water that was available 
as of the time of the application and that it would deal with those 
waters in accordance with the principles set out in the treaty, which 
calls for equal use of boundary waters such as we have here in the 
St. Lawrence. 

It would strike me that if there is any question as to how to divide 
these waters that it is not necessarily appropriate for the Commission 
as such to raise the question. Perhaps it would be more appropriate 
for either one of the entities, or either one of the governments to raise 
the question with the other government. I am not trying to say that 
there is not a problem but what I am trying to say is that I do not 
think it is necessarily a problem for the Commission at all. 

Mr. McWuortrr. Mr. Chairman, exactly the same thought occurred 
to me as to where such a suggestion should originate. If it should 
be made at all it would not occur to me that it would be appropriate 
for this Commission to raise it. If Canada has any expressions 
about it it would be entirely in order for it to raise that question with 
the U.S. Government; but I should not think this Commission should 
presume to take the matter up with the two governments. 

I do not mean by that, Mr. Chairman, that it would not be entirel 
- r for you to make suggestions to your own government, but 

oubt very much whether this Commission should presume to do that. 
_ Mr. Dansereav. I think it is our duty to give the information to 
‘our own governments that this situation exists. They may disregard 
it altogether if they do not have the information. 

_ Mr. McWnorter. Of course, our two governments know all about 
‘it because the two governments agreed on this Ogaki and Longlac 
‘diversion into Lake Superior. We had always supposed that the 
water north of Barnhart Island would be divided equally between 
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the two power entities, after making allowance for the needs of navi- 
tion. 

The Cuarrman. Mr. McWhorter, I think I would like to correct that 
statement. If you will look at the staff opinion furnished by the Fed- 
eral Power Commission in respect to this matter you will note that 
the Ogaki-Longlac diversion was taken up and the flow of 5,000 feet 
was stated by the Federal Power Commission to be not available to 
Pasny. We were well aware of that statement, and we have never 
worried about it and have assumed, and I am sure that our power 
authority has assumed also, because I have been at them about it on 
several occasions and have said that I have no doubt whatever, that 
this same arrangement as was made at Niagara must have been dul 
contemplated and understood that in due course when we came aroun 
to take it > in the Commission, or wherever we have to take it up, 
that it would be legislated in that way. I regard that opinion by t 
Federal Power Commission as being definitive. 

' Mr. McWuorrer. We will take a look at that opinion. 

You will remember Mr. Chairman, that agreement to permit this 
diversion into Lake Superior was a wartime emergency agreement 
and was not indicated to be permanent at the time. The only thi 
which gives it any standing now is what is said in the aaa 
1950, the treaty of 1950. 

The Cuarrman. I am also aware, Mr. McWhorter, that in every 
treaty from 1932 onward there is a clause recognizing the right of 
a State that puts water into these boundary waters to have these boun- 
dary waters throughout. The treaty of 1932 has a definitive clause; 
the treaty of 1941 has a definitive clause; the treaty of 1950 makes 
it very clear that waters added to the flow are not part of boundary 
waters ; they are in a special category of their own. 

We have been dealing with matters, we have had a pretty complex 
situation to deal with and coordinate between one agency or another 
of our two countries over this seaway and we have been taking up 
the various points as we come to them. The time has now come, as 
I indicated this morning, that in order to work out and get definitive 
the kind of operating agreements which would be necessary for the 
convenience and advantage of the power entities we must know pre- 
cisely what the division of waters are, and in an authoritative way. 
There may be some doubt about the strictly legal position, but to m 
mind there is not a shadow of doubt about the equities that are invol 

Mr. Cleveland ? 

Mr. Crevetanp. Mr. Chairman, I think perhaps I am inclined to 
agree, that the proper way or the best way in which to have the ques- 
tion raised is by counsel for Canada, and I would like to put the 
Commission on notice, shall we say, and that it had been assumed by 
the Government of Canada that thé 5,000 cubic feet per second of the 
Longlac-Ogaki diversion continued to be available to the Ontario 
‘Hydro throughout its course through the Great Lakes and connecting 
channels to the St. Lawrence. , 

This question goes back, as I recall, to 1935. As I recall, there is 
a certain agreement or understanding between the Province of On- 
tario and the Federal Government concerning it; there is a treaty 
of 1932, which failed of ratification subsequently; and the treaty of 
1941, which again was not ratified, but the discussions took place; 
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and there was a letter from the Secretary of State for the United 
States in 1938 confirming this understanding between the govern- 
ments. I think there is a rather long course of understanding and 
agreement between the Canadian Government and the United States 
Government. It does not stem just from the wartime situation but 
was well before that. The action on it was precipitated by the very 
urgent needs of our common defense needs early in the war and also 
at the time we “stole” the water from Niagara during the war, and 
we took that water from Niagara on the United States side as well. 

My understanding has been, and our records indicate, that this 
situation has existed until the reality of the power dam at Barnhart 
has come, and now the actual physical division takes place, It has 
been our assumption that this understanding still exists. 

If there is any doubt on the matter, I think probably it is a matter 
which should be taken up between the State Department and the De- 
partment of External Affairs and reported to the Commission, rather 
than, oe by having to be debated by the Commissioners, I think 
possibly that is the situation. 

The Drcamaiok That is exactly what I asked for. 

We have worked with these matters down through the years and 
sometimes we have jurisdiction and sometimes we do not have juris- 
diction, but it does not affeet the responsibility of getting something 
to work. We are in need of knowing just to whom the flows of the 
river are available and we would be grateful if the State Depart- 
ments ‘would take that as a question and give us an answer to it. 

Is that all right ? 

Mr. McKay. Yes. 

The Cuarrman. That concludes our session, then. 

Mr. Davis. We are opposed to this bill for the following reasons: 

1, It would deprive the Power Authority of legal and essential 
right and put an unfair burden on the consumers of Niagara and St. 
Lawrence power. 

2. It would set a precedent for actions which would unquestionably 
Eeereely affect the Power Authority’s interests as well as those of the 

ation. 

3. It is unnecessary. 

4. It is ienationahio whether Congress has the power to enrich as 
this bill would do, the Metropolitan Sanitary District of Greater 
Chicago at the expense of all other interests in the Great Lakes-St. 
Lawrence system, including the interests of the power authority, 
its bondholders, and its customers. 

5. It would nullify decisions of the International Joint Commission 
which have been approved by the Governments of the United States 
and Canada, and, therefore, is a matter which should be referred to 
that Commission pursuant ot article IX of the Boundary Waters 
Treaty of 1909. 
te will briefly support these five reasons for our opposition to the 

_ The Power Authority as a licensee of the Federal Power Commis- 
sion for the construction of the St. Lawrence and Niagara power 
projects is entitled to use all of the United States’ share of the waters 
of the St. Lawrence and Niagara Rivers available for power. This 
means that the Power Authority has the right to use one-half of the 
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available water of the St. Lawrence and one-half of the available 
water of the Niagara, less 5,000 cubic feet per second. 

On the basis of its licensed ty to use such waters the Power Au- 
thority has constructed the St. Lawrence power project at a cost of 
$350 million borrowed from private prudent investors and is in the 

rocess of constructing the Niagara project at a cost of more than 

700 million, $200 million of which it has already so borrowed, pre- 
liminary to the issuance of revenue bonds. Both projects are being 
financed without State or Federal credit. The Power Authority, a 
nonprofit public corporation, is dependent entirely upon the revenue 
from the sale of power to pay off its bonds. Any reduction in the 
amount of water available reduces the power which can be generated 
and sold and such loss of revenue must be borne by the power users. 

In accepting its licenses from the FPC, in financing these projects 
and in fixing the rates for the sale of power to cover the costs, the 
Power Authority relied on the decree of the Supreme Court of April 
21, 1930, limiting the amount of water that can be diverted from the 
Great Lakes-St. Lawrence system at Chicago to 1,500 cubic feet per 
second in addition to domestic pumpage. It also relied on its licensed 
right to use the United States’ share of the water available for power 
and on the legal right of the State of New York as a downstream 
— State to the natural flow of the Niagara and St. Lawrence 

ivers. 

The full effect of the additional diversion at Chicago which this 
bill would authorize would not be experienced in the Niagara and St. 
Lawrence Rivers for at least 414 to 5 years. Under this bill there 
would be no increase in diversion for 18 months after it becomes law 
and it takes about 3 to 314 years for a temporary diversion to reach 
its maximum effect after which the effect gradually diminishes over a 
period of 15 years. By the time such a diversion would reach its 
maximum effect both of the Power Authority’s projects will be in 
full operation. 

Moreover, under this bill the diversion is not required to be uniform. 
The only limitations are that the total annual average diversion shall 
not exceed 2,500 cubic feet per second and no water shall be allowed 
to be diverted during times of flood. This means that great quan- 
tities of water can be diverted during the dry season just so long as 
the total annual average does not exceed 2,500 cubic feet per second 
and that the maximum effect of such diversion will be felt in the 
Niagara and St. Lawrence Rivers 3 years later in the dry season when 
water is most needed for power development. 

If, as made plain in the Aide Memoire dated January 6, 1958, 
setting forth the Canadian views with respect to this additional diver- 
sion, the effect. of the diversion is to be offset by diversions into the 
Great Lakes Basin from the Canadian Longlac-Ogaki works but 
such additional water diverted into the Great Lakes system is to be 
available only to Canadian interests, thus the Power Authority will 
suffer the full loss of the additional water diverted at Chicago. 

The power authority has based its marketing arrangements on 
the historic flow of the Niagara and St. Lawrence Rivers and on the 
sale of virtually all of the firm kilowatts produced in any 1 month. 
If the power authority is deprived of the historic flow of these 
rivers by a 1-year additional diversion at Chicago of an added 1,000 
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cubic feet per second and Canadian power interests do not share 
the loss, it will cost to power authority a total revenue loss of $1,038,- 
000. This is shown by a table which is set forth in our memorandum 
which I will not read but I call your attention to it. 

This bill is, of course, designed to open the door to a permanent 
additional diversion at Chicago of 1,000 cubic feet per second. And 
we have set forth in our memorandum a table which shows what this 
will mean to the power authority in terms of loss of energy, capacity, 
and revenue. I will merely summarize that table and direct your 
attention to the fact that if Canada does not share this loss, which 
as I pointed out the aide memoire makes plain it will not, that the 

ower authority’s annual loss from a permanent diversion will be 

1,142,000. 
Mr. Dootey. Mr. Chairman, may I interrupt for just a moment 
to understand this. 

Can these figures be documented about the loss in kilowatt hours? 

Mr. Davison. Yes, they can; these figures are figures which have 
been supplied by the energy consultants for the power authority, 
Ule, Hall & Rich of Boston. 

Mr. Mack. I am not sure why Canada does not share the loss 
from the curtailed flow. 

Mr. Davison. Why they will not share the loss? 

Mr. Mack. Yes. 

Mr. Davison. Because the plan so far that they have agreed to 
from the aide memoire is that any loss by reason of the added diver- 
sion at Chicago is to be made up by a diversion into Lake Superior. 
so that you will still have the same amount of water in the lake an 
coming through the rivers, but this added diversion coming in is to 
be available only to Canadian interests and not to the power authority. 

Mr. Mack. Thank you. 

Mr. Davison. I think this will be made plainer as I go along. 

Now, over the period of our license which is 50 years, the cost of 
the power authority will be $51,400,000 of a permanent diversion of 
1,000 cubic feet per second. 

There can be no question that this bill would deprive the power 
authority of substantial legal rights and impose upon the consumers 
of the power which it would otherwise be able to generate and sell 
unwarranted additional costs amounting to millions of dollars. 

The reason—and this comes to your question, Congressman—the 
reason the U.S. share of the waters of the Niagara River is one- 
half the water available for power, less 5,000 cubic feet per second, 
is that in the Niagara Diversion Treaty of 1950 with Canada 
there is a provision that the waters being diverted into the Great 
Lakes system from the Longlac-Ogaki Works in Canada, which is 
5,000 cubic feet per second, shall remain available solely to Canadian 
interests at Niagara and that those waters shall not be included in 
the waters allocated under the treaty. 

As the aide memoire shows, if there is an additional diversion 
at Chicago, Canada will use that diversion as a basis for urging that 
it have the full benefit of the diversion into the Great Lakes system 
through the Longlac-Ogaki Works not only on Niagara, as it has 
under the 1950 treaty, but also on St. Lawrence. This has already 
been suggested by General McNaughton, Chairman of the Canadian 
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Section of the International Joint Commission, despite prior under- 
standings that the St. Lawrence power project is a joint interna- 
tional enterprise, the cost of which is to be shared by the two partners 
undertaking it, the Power Authority of the State of New York and 
the Hydro Electric Power Commission of Ontario, and the power 
produced is to be shared equally. 

I have attached to our memorandum excerpts from the minutes of 
a meeting of the International Joint Commission which was held in 
Montreal on July 14, 1958, at which General McNaughton made this 
suggestion that the Canadian interests on the St. Lawrence should 
have the advantage of the 5,000 cubic feet per second, the same advan- 
tage which they have under the treaty of 1950 at the Niagara. 

Mr. Scuerer. What does Canada use that 5,000 cubic feet per sec- 
ond for 

Mr. Davison. For power. 

Mr. Scurrer. For power? 

Mr. Davison. That is correct. 

May I explain that? We will assume that a total amount of water 
at Niagara is 72,000 cubic feet per second—I can’t give the exact 
figure that is available for power—you will deduct 5,000 from that 
and then divide the remainder in half, and they get an added 5,000— 
that is what I am saying—use of more water, and they can generate 
more power and they want the same advantage on the St. Lawrence. 

Mr. Scuerer. Where does that 5,000 cubic feet diversion take place? 

Mr. Davison. They divert it at Niagara, the same as we do, on the 
Canadian side, but they can take more water than we can take. In 
other words, they can build a bigger reservoir than we can build. 

Mr. Scuerer. They get an additional 5,000 cubic feet at Niagara? 

Mr. Davison. At Niagara. 

Mr. Scuerer. I understand they get it as a result of this treaty, but 
that. Iama littl—— 

r. Davison. Why did they put such a provision in the treaty ¢ 

Mr. Scuerer. Yes. 

Mr. Davison. Well, Canada, under an agreement with the United 
States, is diverting water into the Great Lakes that otherwise wouldn't 
come into the Great Lakes, and the total diversion is 5,000 being 
diverted into it. 

Mr. Scuenrer. I get it. 

Mr. Davison. And they say that is Canadian water. 

Mr. Scuerer. I understand it now. 

Mr. Davison. In addition, Canada would undoubtedly use any addi- 
tional diversion at Chicago to justify its claim that it is entitled under 
article 2 of the 1909 rawicyegtl Waters Treaty to divert all the water 
from the Columbia River in Canada so that none of it would flow into 
the United States and that it need only give persons in the United 
States thereby harmed such right of action to recover damages as a 
Canadian would have if similarly harmed. The position of Canada 
in respect to the Columbia River diversion and the fact that it will 


use any additional diversion at Chicago as supporting its position are 
shown in the following excerpts from the testimony of Mr. M. H. 
Wershof, legal adviser, Department of External Affairs, before the 
House of Commons Standing Committee on External Affairs, March 
18, 1955. 


o 
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And I have included these excerpts in our memorandum. I do want 


to quote to you briefly from them—lI will not quote the whole excerpt 
as set forth here: 


Question. Mr. Chairman, may I ask the witness some questions with respect 
to the suggested Columbia River diversion into the Fraser. General McNaugh- 
ton said that some 15 million acre-feet a year of what I understood him to say 
would be water surplus to the requirement of power development on the Columbia 
itself in Canada, could be diverted into the Fraser. Would that in the opinion 
of Mr. Wershof give rise to a claim on the part of anyone in the United States, 
individual, corporation or Government, who was adversely affected by that di- 
version with respect to the physical use by him of the water in the Columbia 
River below the border? 


The answer, and I will not give the whole answer but this is part 
of it: 

It would not be a breach of international law for Canada to make or allow to 
be made this diversion. Whether it is a wise or friendly thing to do is another 
matter, but we do have a perfect right in international law to make the diversion. 
Having made it, if that diversion were taking away water which in fact is being 
used by somebody in the United States and causing him damage, then that person 
would have the benefit of article 2 of the treaty and the section of the Canadian 
statute of 1911. Frankly at that point it becomes a little hard to know how far he 


would get. 

That is, how far an American suing in Canada, what right he would 
have to recover, but he has a right to bring whatever action a Canadian 
similarly injured would have to bring. 

There is a further question and this is the answer that I wanted to 
call your attention to: 


Article 2 is for the benefit of both Governments. I think that article 2 means 
that the United States has just as much right under it as we have. 

Honorable Lesace. The Americans have done it twice, and they are still 
diverting the Chicago River. 

The Witness, I am informed that there has been some diversion in the par- 
ticular river you mention. But if you take the reverse case of the river flowing 


from the United States into Canada, then what is international law for us is 
international law for the United States. 


In other words, they will use the Chicago diversion as justifying 
the diversion of the Columbia River in Canada. 


Now, this testimony that I have quoted here is set forth in Senate 
Document No. 118 of the 85th Con , Second session. 

There should be no doubt that if this bill becomes law it will set a 
precedent for actions by Canada which will adversely affect the in- 
terests of the United States as well as those of the Power Authority. 

Such additional diversion at Chicago will also set a precedent for 
other communities to satisfy their growing needs for water by divert- 
ing it from the Great Lakes-St. Lawrence System. 

Bection 2a of this bill provides that a study shall be made of the 
effect on Lake Michigan and on the Illinois Waterway of an increased 
annual diversion of 1,000 cubic feet per second. However, there is 
no need for such a study. It has already been made and is contained 
in Senate Document No. 28, 85th Congress, 1st session, entitled “Effects 
of an Additional Diversion of Water From Lake Michigan at Chicago.” 

The study set forth in that document states : 

Recent studies of present and prospective water requirements for navigation 


on the Illinois Waterway show that the authorized diversion of 1,500 cubic feet 
per second from Lake Michigan is adequate to meet those requirements— 
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and it also shows that losses would result from an increase in the 
diversion to navigation, power development, and shore property 
interests. 

Further study could not possibly demonstrate that additional diver- 
sion will not lower the levels of the Great Lakes and the flows of the 
Niagara and St. Lawrence Rivers with attendant adverse effect on 
navigation and power development. Such a study would show that 
the loss to the power authority would be far greater than estimated 
by the Corps of Engineers because the estimate was based upon erro- 
neous assumptions as to when the power authority’s projects would 
be in full operation and that the loss would be shared by Canadian 
interests. 

Although the bill stated that the effect of additional diversion on 
Lake Michigan is to be studied, the study which the bill authorizes is 
only of the effect of such diversion on the [llinois Waterway. But 
this too, has already been studied. An increase in diversion will in- 
crease power production at the sanitary district’s plant at Lockport on 
the Illinois Waterway and will save the sanitary district the money 
it would otherwise have to spend to solve its sanitation problems by 
additional treatment measures by means of chlorination and aeration 
as proposed by the U.S. Department of Health, Education, and Wel- 
fare in its report of April 29, 1957. 

That report, I might say, shows that the result from added diversion 
can be obtained by modern methods of chlorination and aeration and 
that the cost is about the same. Actually, the cost to the power 
authority will be far greater than the cost to the sanitary district or 
the saving to the sanitary district. 

Added diversion at Chicago will not benefit navigation in the Tli- 
nois Waterway. It will adversely affect navigation on the Great 
Lakes. It will benefit the sanitary district, and it will adversely 
affect the power authority and its customers to a far greater extent 
than the benefit to the district. There is, therefore, a serious question 
whether Congress has the constitutional power to authorize such addi- 
tional diversion. But if not unconstitutional it certainly is unfair to 
Geprive navigation and downstream power interests of their rights 
solely for the monetary benefit of the Sanitary District of Chicago. 

On July 2, 1956, the International Joint Commission issued an 
order setting forth a broad plan for the regulation of flows from Lake 
Ontario which had been approved by the Governments of Canada and 
United States. On July 14, 1958, it approved a method of regulation 
recommended by the International St. Lawrence River Board of 
Control. The criteria stated in the plan of regulation which had to 
be met by the method of regulation requires that the levels of Lake 
Ontario be controlled during navigation season between 244 and 248. 
These criteria were based on the historic flows from the other Great 
Lakes. Ifthe supplies of water are to be depleted by additional diver- 
sions at Chicago these determinations of the International Joint Com- 
mission will be nullified. This would give rise to questions of matters 
of difference between the United States and Canada involving the 
rights, obligations, or interests of either in relation to the other or to 
the inhabitants of the other, because it would affeet—adversely affect— 
Canadian navigation and power interests downstream from Lake 
Ontario. Therefore, the question of the effect of an added diversion 
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at Chicago is one which should be referred to the International Joint 
Commission pursuant to the provisions for referral of such matters 
of article 1X of the Boundary Waters Treaty of 1909. 

For these reasons we ask that the committee recommend disapproval 
of H.R. 1 and of any similar bill which may come before it. 

Thank you, Mr. Chairman. 

Mr. Biarnix. Any questions from the chairman ? 

Mr. Bucxtey. No, thank you. 

Mr. Buatnix. Mr. Mack ? 

Mr. Mack. Mr. Davison, do I understand from your statement and 
the authorities which you have quoted, that under international law 
the United States has the authority to divert water at Chicago despite 
any damage this diversion may do to Canada? Do I understand also 
that under international law that Canada has the right to divert water 
on the upper Columbia River despite whatever damage it may do to 
the = installations on the American part of the river lower down- 
stream 

Mr. Davison. That is the position or the construction which Canada 
has placed upon the 1909 treaty, particularly article 2 of that treaty. 

The Senate document referred to from which the Canadian position 
was quoted here shows that that is not necessarily the position of our 
own State Department on the construction of that treaty. However, 
this position that Canada has taken, at least they attempt to support 
it by reference to the opinion of Attorney General Harmon which had 
- o with diversion of water in the United States which affected 

exico. 

Mr. Mack. To what subject did the treaty of 1909 relate? 

Mr. Davison. It related to the settlement of differences between the 
United States and Canada over boundary waters. At that time there 
were a number of problems. 

Mr. Mack. The position of the Canadian Government is that it 
can divert this water legally and if it does so an American citizen 
who claimed damage as a result of the diversion could then sue in 
the Canadian courts with the same rights that a Canadian citizen 
would have under similar circumstances. 

Mr. Davison. That is right. 

Mr. Mack. And a citizen of the United States I presume.would be 
interpreted to mean an individual, a corporation, or the Government 
itself, or a Government agency ¢ 

Mr. Davison. That is right. 

Mr. Mack. You spoke of damage to the New York Power Author- 
ity as being $1,038,000 a year from the intended diversion of 1,000 
cubic feet per second. What percentage of the anticipated revenue 
of the power operation of New York would that represent ? 

_Mr. Davison. If I could correct first before I answer your ques- 
tion, the figure that you stated, the $1,038,000. That is just what this 
bill would cost the power authority. 

Mr. Mack. understand that. 


_ Mr. Davison. It will be $1,400,000 roughly annually if you make a 
permanent diversion. 

But to answer your question, I am sorry, I can’t give you the antici- 
pated annual income of the power authority. The power authority, 
as I said, a nonprofit public corporation, it has to procure enough 
revenue to pay the interest and pay off the principal on its bonds. 
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Mr. Mack. I yield to our chairman, Mr. Buckley. 

Mr. Bucxuey. Mr. Davison, how could you arrive at the $1,038,000 
for which you can’t give us gross revenue that would come in? 

Mr. Davison. Our engineers, as I understand it—I am not an engi- 
neer—our engineers—let me state this: We have estimated what is 
necessary to sell electric power for, both on the Niagara and the St. 
Lawrence, in order to get enough annual revenue to meet the costs 
and knowing what we are selling power for, the contract rate for the 
sale of power, our engineers are able to determine what our loss will 
be from the loss of so much water as a thousand cubic feet per second. 

Mr. Mack. Mr. Davison, when the New York Power Authority de- 
cided to go ahead with the St. Lawrence and the Niagara project they 
naturally assumed in entering into bond contracts that the same 
amount of water that then existed would remain available. If this 
bill should be enacted, then the Congress, by enacting it, will change 
those conditions that they thought would continue and rightfully be- 
lieved would continue. Would the New York Power Authority 
legally have any claims against the U.S. Government due to Congress 
having deprived New York of something rightfully theirs? 

Mr. Davison. I would prefer not to express an opinion on that, sir. 
I understand the problem. We have a licensed right under the Fed- 
eral Power Act to the U.S. share of the waters and if the United States 
deprives us of a share when we have made contracts on the basis of this 
licensed right, do we have a right against the Government. I am not 
prepared to — an opinion on that. 

r. Mack. Do you believe there would be a moral obligation on 
the part of the Federal Government to make compensation to the State 

r. Davison. We are certain ing to ‘ 

Mr. Dootey. Mr. Chairman? 

Mr. Mack. That is all. 

Mr. Mr. Chairman? 

Mr. Buatnrx. The chairman, Mr. Buckley, of New York. 

Mr. Buckiey. Would Commissioner Moses be willing to have a 
short test to find out exactly how this diversion of water will affect 
the Niagara power? After all, I was the one mainly responsible for 
the passage of the Niagara power bill, and if I am willing I think he 
ought to be willing to go along with this test to get a definite answer 
to this problem. 

Mr. Davison. Of course, I can’t speak for Mr. Moses, but I know 
it is the position of the Power Authority that we will be damaged by 
diversion at Chicago even on the basis of a 1- or 5-year period, and 
we are able to calculate that on the basis of what we sell electricity 
for what that damage will be. 

Mr. Bucxuey. There isn’t any way to tell to what extent right now 
it will be damaged. I would be one that would be opposed to taking 
away any power from New York, but I would like to see a test, for a 
year to see if we are losing any power in New York. If so, then we 
could stop any further diversion. 

Mr. Davison. As I said, I can’t speak for Mr. Moses. I think we 
also have taken the position in the past that every time there is added 
diversion you never get it back, on the basis of that added diversion 
people act on it and you can never stop it. 
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Mr. Dootey. Mr. Chairman, will the chairman yield? 

Mr. Bucktey. Yes, sir. 

Mr. BiarniK. Mr. Dooley. 

Mr. Dootry. The testimony which Mr. Davison has just given so 
forcefully has come directly from Robert Moses and for the purposes 
of the record I would like to say Mr. Moses is av the most re- 
spected and distinguished man in the metropolitan area so far as 
the physical expansion of the city is concerned. He is not only the 
head of the triborough authority and the park commission, but the 
New York Power Authority and this testimony to me has been most 
impressive and I am very grateful that you were here, Mr. Davison, 
to give it to us. 

r. Ropison. Mr. Chairman? 
Mr. Biatnix. Mr. Robison. 
Mr. Rosison. Mr. Davison, on page 10 of your prepared statement 
ou mentioned a report made by the U.S. Department of Health, 
esstion, and Welfare on April 29, 1957, indicating that it made 
some recommendations to the sanitary district for expenditures of 
additional moneys to solve its sanitation problems. 

I wonder, Mr. Scherer, if that isn’t the same sort of report—— 

Mr. Scuerer. I am sorry, I didn’t hear you. 

Mr. Rogison. I wonder if that wasn’t the same kind of report you 
were discussing with Mr. Adams, the prior witness. 

If I understand the witness correctly, the Department of Health, 
Education, and Welfare has made some sort of an inquiry into the 
sanitation problems on the waterway and made a report on April 29, 
1957, something along the line Mr. Adams was mentioning. 

Mr. Scuerer. I noticed that in the testimony of the present witness 
and I intended to have a look at that report. 

Mr. Rosison. I wonder if it wouldn’t be possible, Mr. Chairman, 
for copies of that report to be made available to members of this com- 
mittee, if they are available? 

Mr. Biatnix. Representatives of the Corps of Engineers and of the 
U.S. Department of Health, Education, and Welfare will appear be- 
fore us on March 3. You will have the opportunity to get their 
comments at this time. 

What Mr. Adams referred to, I believe, was to some elementary or 
aenory check made of the condition of the water in the Illinois Water- 
way System; as I understand his there was no detailed study and 
report 


r, Scuerer. Is that the report that this witness refers to? 
Mr. Buatnix. That would be my guess. The only test that I know 


ny a Let’s ask him. Mr. Chairman, perhaps the witness can 
ify that. 
oat 7 ie Mr. Davison, can you further clarify at the bottom 
page 1 
Mr. Davison. I know of no other report, so I would that 


that may be the report that Mr. Adams was referring to. I do know, 


however, that that report was to the effect that additional treatment 
at Chicago was recommended by the Department of Health, Educa- 
tion, and Welfare, and that they estimated that it would cost the 
sanitary district to do this about three-quarters of a million dollars 
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and perhaps as much as a million and a half annually. They also 
said that the same rules could be accomplished by adding an additional 
diversion as could be accomplished by modern treatment or further 
treatment at Chicago, but the thing that I point out is that it will 
cost the New York Power Authority if you have an annual additional 
diversion at Chicago of 1,000 cubic feet per second more than it would 
cost the sanitary district annually to achieve the same result by not 
diverting water but by puauiding new facilities. 

Mr. Scuerer. Mr. Chairman ? 

Mr. Mr. Scherer. 

Mr. Scuerer. Mr. Chairman, there was one of the earlier witnesses, 
I don’t recall whether it was Senator Proxmire, that held up a rather 
thick red book and said that in here is the answer to Chicago’s sewer 
problem. I just can’t remember what book that was—— 

Mr. Dootey. Was it Senator Proxmire ? 

Mr. Scuerer. He had a big red book. He said, “You don’t need any 
further studies. Here is the answer to Chicago’s problem.” 

Mr. Buatnix. It was Senator Proxmire and we will get the title 
of the book. 

No further questions? 

Mr. Davison, we thank you very much. 

Mr. Davison. Thank you, Mr. Chairman. 

Mr. Biarntx. Any other further witnesses who desire to be heard 
or who may have statements to be submitted for the record ? 

I have here several statements from organizations, and from Mem- 
bers of the Congress, and communications with the committee, both 
in favor and in opposition to H.R. 1. And I ask unanimous consent 
to insert at the end of the record these statements. 

(Statements referred to in the record are as follows :) 


STATEMENT OF HoN. GERALD R. Forp, JR., A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF MICHIGAN ON H.R. 1 


Mr. Chairman and distinguished members of the committee, this bill to require 
a study of the effect of increasing the diversion of water from Lake Michigan into 
the Illinois Waterway for navigation, and for other purposes, would for a period 
of 1 year allow an increased diversion of a total annual average of not more than 
2,500 cubic feet of water per second, resulting in an increased diversion of 167 
percent over present totals. 

It has been an established fact in past trial periods, study experiments, and 
similar so-called temporary increases in this country’s history that once begun, 
it is almost impossible to do without the new quantity of funds, Government 
supervision, water diversion, or whatever the particular item in question. I fear 
greatly that regardless of the results of the study conducted by the Department 
of Health, Education, and Welfare in cooperation with the Chief of Engineers 
of the Army, it would be terribly difficult to cease this increased diversion. 

Certainly the right to use the waters of Lake Michigan should not be an ex- 
clusive one, but one encompassing the needs of the people of the entire basin. 
Despite this, a statement by Milton P. Adams, executive secretary of the Michi- 
gan Water Resources Commission, before the Subcommittee of the Committee 
on Public Works of the U.S. Senate last July pointed out that Chicago is re 
ceiving now about twice its pro rata share of the water to which it would be 
entitled on a purely mathematical formula, and that it has returned none of this 
used water after treatment to the reservoir of origin for either its own use or for 
the use of any others. 

From the legal standpoint, in Wisconsin v. Illinois (281 U:S. 179, 201 (1980)) 
the U.S. Supreme Court stated that Chicago water diversion caused “a substan- 
tial and injurious effect upon the carrying capacity of vessels and deprived navi- 
gation and commercial interests of facilities which otherwise they would have 
enjoyed in commerce on the Great Lakes.” If this was true in 1930, certainly 
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the problem has not lessened, so that the wisdom of increased diversion in 1959 
seems rather questionable, at best. 

Especially is this true in light of the construction of the St. Lawrence Seaway, 
with millions being spent by communities and industry along the waterway, to 
say nothing of the cost to the U.S. Government. Water is at its lowest level in 
yeurs along the shores of Lake Michigan. 

At the mouth of the Grand River, in Grand Haven, Mich., the level on July 1, 
1954, was 580.9 feet, while 4 years later, on July 1, 1958, it was only 577.9 feet, 
a drop of 3 feet in 4 years. 

Expert testimony indicates that a change of even 1 inch in depth alters the 
loading capacity of vessels, with the type of vessel using this waterway losing 
about 100 tons of cargo for each inch the depths are lowered. The president 
of the Lake Carriers Association has stated that a 1-inch reduction in the lake 
levels would result in a yearly loss of 1,200,000 tons of American shipping at 
a cost of $2,500,000 annually in economic loss to our Nation. 

This is in addition to costly dredging operations made necessary by such a 
lowering of the water level. At the very time when the Muskegon Chamber 
of Commerce and other southwestern Michigan cities seek to attract winter 
shipping through the Mississippi Valley route, the Muskegon port director, Capt. 
Joseph Cook, estimates costs of thousands of dollars in deepening the entrance 
to their harbor for each inch of further lowering of the level of Lake Michigan. 

The Greater Grand Rapids Chamber of Commerce, in a letter to me last July 
24, summed up this situation by stating that “any further diversion of the 
water from Lake Michigan would nullify the expenditure by the United States 
for the construction of the St. Lawrence Seaway.” 

Furthermore, this might well set a precedent for similar actions around the 
Nation, and could conceivably affect the right of Canada to divert the waters 
of the Columbia-Kootenay Rivers, now in dispute. An August editorial in the 
Cleveland Plain Dealer likened approval of last session’s H.R. 2 (calling for 
only an additional 1,000 cubic feet per second annual average) to opening 
Pandora’s box in that the precedent, if once set, might seriously limit the future 
of all areas where unlimited fresh water is a primary need. 

In view of the above, Mr. Chairman, I hope that this committee will recom- 
mend against the enactment of the pending legislation. 


TESTIMONY BY CONGRESSMAN AvucGusT E. JOHANSEN, House PusLic Works 
CoM MITTEE 


Mr. Chairman, I deeply appreciate the privilege of submitting this statement 
to the Committee on Public Works in opposition to H.R. 1. 

It is not my purpose to address myself to the numerous complex and tech- 
nical aspects of this controversial issue or to further burden the record with a 
summary of all of the phases of this problem related to my own State of Michigan 
and having national and international implications. 

Rather I shall base my opposition on the simple proposition that this proposed 
legislation represents an effort to legislatively underwrite a further experiment 
and a further delaying tactic with respect to a problem regarding which sufficient 
data have already been compiled and regarding which the fact of unwarranted 
procrastination has already been established. 

I know of no new evidence which has been developed which alters the finding 
of the U.S. Supreme Court in 1940—a finding made in connection with a petition 
for additional temporary diversion—to this effect: 

' “The State of Illinois has failed to show that it has provided all possible means 
at its command for the completion of the sewage treatment system as required 
by the decree as specifically enlarged in 1933. No adequate excuse has been 
presented for the delay.” 

’ Furthermore, I know of no facts which alter the finding of the Court as 
to “the damage to navigation and commercial interest, to structures, to the con- 
venience of summer resorts, to fishing and hunting grounds, to public parks and 
od enterprises, and to riparian property generally,” resulting from present 

version. 

I am impressed with the fact that there is pending before the U.S. Supreme 
Court an amended application of the States of Wisconsin, Minnesota, Ohio, 
Pennsylvania, Michigan, and New York for a reopening and amendment of the 
decree of April 21, 1930, and for the granting of further relief for these States 
through mandatory return of diverted domestic water to Lake Michigan. 
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I note particularly the request in this application for the appointment of a 
permanent master to maintain surveillance over the operation of facilities by 
the Metropolitan Sanitary District of Greater Chicago. In this connection, I 
am impressed by the willingness of the involved Great Lakes States, other than 
Illinois, to participate in a conference ‘for the purpose of discussing this total 
problem and attempting to see if some amicable solution can be worked out.” 
It is my understanding that this suggestion has been persistently rejected by the 
State of Illinois. 

It seems to me that the already established findings of the Supreme Court are 
adequate in this matter; that the enactment of this legislation would not alter 
the facts as to the established damage done through a lower rate of diversion 
even than that proposed in this bill; that this legislation would, in effect, 
arbitrarily brush aside proper findings and decrees of the Court, and that the 
effect of this legislation would be to confirm the attitude and position of in- 
transigence on the part of the State of Illinois. 


StTaTEMENT oF Hon. FRANcES P. Botton, A REPRESENTATIVE IN CONGRESS FROM 
THE STaTE or OHIO 


Mr. Chairman, members of the committee, thank you for giving me an oppor- 
tunity to present a statement in opposition to H.R. 1, a bill to require a study to 
be conducted of the effect of increasing the diversion of water from Lake Mich- 
igan into the Illinois Waterway. 

As you know, this subject has been debated in practically every session of 
Congress since 1937. The Great Lakes Harbors Association, the port cities of 
the Great Lakes, the Lake Carriers’ Association, and the governments of the 
States bordering the Great Lakes have aiways been united in opposition to the 
demands of Chicago for permission to divert additional water from Lake Mich- 


an. 

While we realize that the measure presently under consideration (H.R. 1) is 
deemed to be a study bill, we feel that its enactment will be a detriment to the 
best interest of all areas in the Great Lakes other than Chicago. In Ohio our 
industries have a great need for additional water for industrial use, however we 
oppose diversion of water where there is no means provided for returning water to 
the lakes. 

The diversion of water from Lake Michigan will lower the natural level of that 
lake and the other Great Lakes, their connecting and tributary waters and the 
St. Lawrence River, thereby reducing the carrying capacity of ships and leading 
to higher transportation costs. At this time we in the Midwest are anticipating 
the opening of the St. Lawrence Seaway to large oceangoing vessels. When the 
Federal Government is spending large sums to deepen the Great Lakes connecting 
channels and improve the harbors on the Great Lakes to accommodate these deep- 
draft vessels, it would be most inconsistent to permit this measure to pass which 
will eventually result in lowering the lake levels. 

It is my hope that the committee will table H.R. 1 and all other bills which 
would permit additional diversion of water into the Illinois Waterway. 


STATEMENT OF Hon. T. J. a REPERESENTATIVE IN CONGRESS THE 
Srate or New 


Mr. Chairman, and members of this distinguished Committee on Public Works, 
duties within my district prevent my personal appearance as a witness at your 
meeting this morning when you will consider H.R. 1. 

I would like to state for the record that I am unalterably opposed to the diver- 
sion of one single drop of water from the Great Lakes Basin through the Chi- 
cago Sanitation District into the Illinois Waterway, either under the guise of 
sanitation or navigation benefits through the subterfuge of a so-called study 
which would require the stealing of this additional water for a considerable 
period of time to the great detriment of shipping, recreational, and industrial 
purposes along the Niagara Frontier. 

I firmly believe that any waters taken from a basin for any purpose whatsoever, 
as a matter of public policy, should be returned to the same basin. 
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House or REPRESENTATIVES, 
Washington, D.C., February 16, 1959. 
Hon. JoHN A. BLATNIK, 


Chairman, Subcommittee on Rivers and Harbors, House Committee on Public 
Works, 1304 New House Office Building, Washington, D.C. 


Deak Sig: I am very much concerned about the proposal before you again at 
this time to provide for a further divergence of waters from Lake Michigan for 
use in sewage disposal at Chicago. 

I urge that every consideration be given the opponents of the legislation who 
feel that further diversion of Lake Michigan waters will, among other evils, 
constitute a dangerous precedent, jeopardize the St. Lawrence Seaway activ- 
ities, violate certain treaties between the United States and Canada, and, in 
view of the growing demand for water for domestic and indust:ial uses, will 
create a general menace. 

Thank you for your attention to these arguments in opposition to the proposal 
before you, I am 

Sincerely, 


CHARLES E. CHAMBERLAIN. 


STATEMENT OF REPRESENTATIVE Henry S. Reuss oF THE STATE OF WISCONSIN 


Mr. Chairman, I appreciate this opportunity to make a statement in opposi- 
tion to H.R. 1 and related measures that provide for the diversion of additional 
water from Lake Michigan by Chicago. 

The problem raised by H.R. 1 is not a new one, but it is no less critical be- 
cause we are all familiar with it. The waterways that are the mainstream of 
commerce between the Great Lakes region and the world cannot but be ad- 
versely affected by the proposed diversion plan. To impair the flow of com- 
merce by lowering the water level of the Great Lakes is to cause irreparable 
harm to the economy and well-being of this great segment of America’s heart- 
land. This consequence must follow regardless of the merits of the proposition 
that the water to be diverted could be put to good use elsewhere. 

We have testimony, for example, that the supplemental study being conducted 
by the Army Corps of Engineers into the effects of diverting an additional 1,000 
cubic feet per second will show that this diversion could decrease the carrying 
capacity of the United States and Canadian merchant fleets on the Great Lakes 
by as much as 1,500,000 tons per year, with a corresponding loss of income. 

To fully appreciate the harmful effects of the diversion plan, it is essential 
to understand that any diversion of water from Lake Michigan naturally lowers 
not only the level of that lake but also the levels of Lakes Huron, Erie and 
Ontario, their connecting and tributary waters and the St. Lawrence River. 
This combination of consequences, it seems to me, underscores the basic weak- 
ness of the diversion proposal. Just as we are about to substantially increase 
the cargo-carrying capacity of the Great Lakes fleets by opening the St. Law- 
rence Seaway, we find ourselves confronted with a proposal to siphon off the 
Seaway’s capacity. 

l urge that H.R. 1 not be favorably reported. 


U.S. SENATE, 
COMMITTEE ON PUBLIC WoRKS, 
February 14, 1959. 
Hon. Cuartes A. BUCKLEY, 
Chairman, Committee on Public Works, House of Representatives, Washing- 
ton, D.C. 


Dear Mr. Bucktry: I am writing this letter to you because I would like to make 
clear some of my views on the Great Lakes diversion bills which are being con- 
sidered by your committee. 

I believe there is some question as to the effect of diversion of waters in the 
study recently made by the Corps of Army Engineers. Their study showed that a 
8-year diversion would definitely affect navigation and hydroelectric generation 
while a 1-year diversion would have, it is true, a practically unmeasurable impact 
in lowering the levels on the waters on the lakes. 

From this it can be seen that a permanent diversion of waters would be 
disastrous. This study shows that the efforts of the proponents of the plan to 
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take waters out of the Great Lakes to help Chicago for a 1-year diversion, com- 
pletely misses the point of what would happen to the level of waters if a 3-year 
period or a permanent diversion were made. 

I am sure that your committee will want te study further reports that are 
now in the process of being made by the Corps of Army Engineers before any 
decision is reached in regard to these bills. 

I had hoped to appear before your committee in strong opposition to these 
bills but a very important meeting of the Aeronautical and Space Sciences Com- 
mittee scheduled at the same time makes my visit impossible. 

Very sincerely yours, 
STEPHEN M. Youna, 
U.S. Senator, 


OF REPRESENTATIVES, 
Washington, D.C., February 16, 1959. 
Hon. CHArites A. BUCKLEY, 
Chairman, Committee on Public Works, House of Representatives, Washing- 
ton, D.C. 

My Dear CoLieaGuE: I have received the notice of the meeting on 
H.R. 1, a bill to require a study to be conducted of the effect of increasing the 
diversion of water from Lake Michigan into the Illinois Waterway for naviga- 
tion and for other purposes. 

I cannot appear before the committee in connection with this bill, but I do 
want you to know that the Commonwealth of Pennsylvania is opposed to H.R. 1 
and enclose, for your information, a letter dated February 9 from Anne X. 
Alpern, attorney general, department of justice, Harrisburg, Pa., setting forth 
the reasons for opposition to this proposal. 

I will appreciate it, if this communication has not been made a part of the 
record, that it be included therein. 

Thanking you, I am, 

Sincerely yours, 
Franois E. WALTER. 


COMMONWEALTH OF PENNSYLVANIA, 
DEPARTMENT OF JUSTICE, 
Harrisburg, February 9, 1959. 


DEAR CONGRESSMAN: I wish to call to your attention the very serious adverse 
effects upon Pennsylvania of H.R. 1, introduced into the House by Mr. O’Brien of 
Illinois and referred to the Committee on Public Works. This bill would permit 
the Metropolitan Sanitary District of Chicago to divert out of the Great Lakes 
2,500 cubic feet per second of water for a period of 12 months. 

At the present time, the metropolitan sanitary district diverts 3,500 cubic feet 
per second from the Great Lakes Basin pursuant to a decree of the U.S. Supreme 
Court, in addition to diverting an unknown quantity of water for domestic 
pumpage. The right to divert domestic pumpage is now being tested before the 
U.S. Supreme Court by the Commonwealth of Pennsylvania and the other Great 
Lakes States. 

The additional diversion which would be authorized by this bill would lower 
the level of Lake Erie 144 to 2 inches. While this may appear to be but a slight 
matter, it would affect adversely all riparian landowners and seriously interfere 
with the operations of the port of Erie. Much effort and money have been 
expended to maintain a deep channel at this port. The lowering of the lake 
level vitiates this work. 

Moreover, the lowering of the lake level would result in a loss of 1 to 1% 
million tons of shipping each year for each inch by which the lake level is lowered. 

The Great Lakes barges, which carry so much of the commerce of this region, 
are loaded to the nearest inch. Consequently, the maintenance of lake levels is 
of utmost importance to the shipping industry and the commerce of the Great 
Lakes area. This commerce is a significant factor in Pennsylvania’s economy. 

The lowering of the lake level also affects the power potential at Niagara. 
Since a large section of Pennsylvania will be among the preferred users when 
the hydroelectric power is developed, this potential loss of cheap power also 
affects Pennsylvania adversely. 
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The diversion of water, one of our most precious natural resources, out of its 
watershed area in order to benefit some other area, constitutes a new and 
dangerous principle of law. 

Very sincerely yours, 
ANNE X. ALPERN, 
Attorney General. 


STATEMENT OF CONGRESSMAN Epwarp J. DerRWINSKI, From THE STATE OF 
ILLINOIS 


Mr. Chairman, once again I would like to express my gratitude to this com- 
mittee for permitting me to appear, with my collagues from the Chicago area 
of the State of Illinois, in support of H.R. 1. As you know, I introduced in the 
current Congress a companion measure to this bill, identical in form and seeking 
only—in the face of conditions which we know require remedy—to authorize 
the State of Illinois and the Sanitary District of Chicago, under the direction 
of the Secretary of the Army, to test the effect of increased diversion of water 
from Lake Michigan into the Illinois Waterway. 

This is my first opportunity to appear before the members of this committee 
in support of this measure. We in Illinois know the need of our State for this 
proposed legislation, and I express the appreciation of my district for the pre- 
vious approval given this legislation in prior sessions of Congress. 

You are so thoroughly familiar with the details of this legislation that IT shall 
not take the committee’s valuable time to again analyze the bill. May I point 
out to you, however, the growing need in the Chicago area, as our population 
has grown, for prompt congressional action on this water diversion measure. 

I express the need for increased water supply to protect the health and life 
of the growing population of the entire Chicago area. At the present time, 
authorized diversion from Lake Michigan, recently increased temporarily 
through emergency action, is again restrained to only 1,500 cubic feet of water 
per second. This is the amount which has been authorized since 1933, despite 
the fact that in the past 20 years there has been a population increase of over 
1 million in the area along the Illinois Waterway. 

At the time that the 1,500-cubic-foot limitation was set in 1933, it was stated 
in the report as follows: “It does not appear possible to arrive at a conclusive 
determination whether this flow will afford suitable sanitary conditions on the 
waterway after the sewage purification plants at Chicago have been completed 
and placed in operation.” 

Since that report was made, the Sanitary District of Chicago is now, and has 
been since 1950, providing complete treatment for substantially all of its sewage; 
but still the sanitary district testifies that there is serious pollution in the upper 
50 to 60 miles of the Illinois Waterway and that there can be no marked improve- 
ment until more fresh water is available. 

Competent authorities feel that the desired increase in water diversion that 
might be granted after the test period would further benefit the entire State of 
Illinois. It would undoubtedly serve to provide a clean stream. It would also 
better meet the needs for river traffic on the Illinois Waterway, which has 
increased from 200,000 tons a year to over 17 million tons a year. With the 
growing need for commercial development following the completion of the St. 
Lawrence Seaway, an increase in water along, the waterway greater than that 
now provided by the 1,500 cubic feet of water diversion would be a magnificent 
boon to the entire Chicago metropolitan area. 

There is universal acceptance of the fact, Mr. Chairman, that the present 
1,500 cubic feet of water diversion is no longer adequate. I would repeat that 
the millions of citizens of Chicago and its suburbs, as well as those living along 
the waterway, join me in urging the increased diversion as a safeguard to their 
health and as necessary to handle the increased commerce already in evidence. 

In closing, I would state that we are not now seeking enactment of this bill 
as a permanent measure. This legislation provides only temporary relief for 
the immediate need and allows the Corps of Engineers ample opportunity to 
study the effects of such increased diversion on navigation, sanitation, and on 
flood control. 

It is an honor for me to join the dean of the Illinois delegation, Mr. O’Brien, in 
urging your favorable consideration of this legislation. It is with a great source 
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of pride that I point out to you that our Illinois Representatives stand united in 


their support of this measure. 
We are hoping, and definitely expecting, that this year all objections will be 


withdrawn; and that the legislation, once it is passed by both Houses of Con- 


gress, will obtain the necessary Presidential approval. As a first step, I would 


again respectfully ask for your own prompt approval of H.R, 1. 


STATEMENT OF CONGRESSMAN VICTOR A. KNox, REPUBLICAN, OF MICHIGAN 


Mr. Chairman, I appreciate this opportunity to again appear beforé your com- 
mittee so I may extend my views into the record relative to H.R. 1, which pro- 
vides for a study to be conducted of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway for navigation and for 
other pu 

—— the notice from your committee requests that the testimony to be re- 
ceived by you today be limited to new material I ask that you refer to my testi- 
mony before this committee in March of 1957 and before the Senate Public 
Works Committee in July of 1958 on H.R. 2 of the 85th Congress. 

I call to your particular attention that the 11th Congressional District of 
Michigan, which I have the honor to represent, is surrounded by three of the 
Great Lakes; namely, Michigan, Huron, and Superior. 

The Federal Government spends millions of dollars annually in maintaining 
adequate depths in the connecting channels and shallow areas of these Great 
Lakes and the St. Lawrence Seaway route. The ports and cities of my district 
spend large sums of money for the same purpose. 

Isn’t it illogical to spend money on one hand so that proper depths can be 
maintained and then allow a diversion on the other hand that affects the main- 
tenance of such depths, particularly when this could be stopped by requiring the 
Sanitary District of Chicago and the State of Illinois to return the water to 
Lake Michigan? This is done by all other industries and municipalities on the 
Great Lakes, and the Sanitary District of Chicago should be mandated to do 
the same. 

We are all aware that the levels of the Great Lakes are governed by the 
amount of rain and snow that falls in the areas which contribute to the connect- 
ing channels, outlet rivers, and all the inner harbors, bays, inlets, and river 
mouths along the respective shorelines of these Great Lakes waters. 

During the last week I had the occasion to visit my district in Michigan and 
found again, as I did in 1957, and which I reported to your committee at that 
time, that the water level of Lake Superior is down. I want to emphasize 
again to you at this time, Lake Superior is the natural area of feeding the lower 
lakes, and if the level of Lake Superior is down it’s just commonsense that the 
levels of the other lakes are down. 

The Federal Government has entered into a firm contract with industry in 
my howntown of Sault Ste. Marie, Mich., for the use of the water from Lake 
Superior—and again I stress that after this water is taken from Lake Svu- 
perior, it is returned to the St. Marys River which flows on down into the lower 
lakes. The Federal Government has been unable to fulfill its part of the con- 
tract with this industry because of the severe cutback in the cubic feet per 
second as provided in the contract. 

This directly affects the production of power upon which the industry is 
dependent. Right at this moment this is presenting a serious problem and it 
is going to be necessary for the industry to request the Federal Government 
to renegotiate the contract in order to relieve the burden of the cost involved 
for water usage. This is going to have a direct effect upon the Treasury of the 
United States. 

In my district alone the Federal Government is going to spend $23 million 
on the connecting channels of the Great Lakes in fiscal year 1960. The artifi- 
cial lowering of the levels of the Great Lakes caused by any diversion at Chi- 
cago for domestic pumpage from Lake Michigan will continue to nullify these 
costly improvements made by the Federal Government under direct authority 
of Congress, and the costly improvements made by the State of Michigan, local 
governments, private industries, and individuals. 

Previous large and substantial losses have cost, and will continue to cost, the 
Government many millions of dollars in extra dredging and maintenance work 


Rs 


Ba? 


de 
Ww 
nt 
ar 
th 
pe 
of 
sh 


| 
fe 
| 
| 
| 
th: 
br’ 
th: 
ve’ 
| pe 
the 
bee 
wi 
ple 
to, 
per 
] 
| dot 
to 
\ che 
the 
I 
| me 
ing 
Onl 
fac 
Gor 
of ( 
off 


Oo ot = 


Fre Fea OF 


LAKE MICHIGAN WATER DIVERSION 203 


required to maintain the proper navigable depth of 27 feet as directed by Con- 
for the St. Lawrence Seaway project. 
eee I ask, Is it logical to spend money on one hand to follow the directives 


of Congress in maintaining the depth of the St. Lawrence Seaway and then 
allow diversion on the other hand? This could be stopped by requiring that 
the water be returned from its original source, Lake Michigan, and returned to 
that lake. 

The waters in all the Great Lakes Basin belong there, and the best policy to 
follow is to have all waters taken for use from the basin returned to it. 

Thank you. 


STATEMENT OF WILLIAM S. BROOMFIELD, CONGRESSMAN FOR THE STATE OF 
MICHIGAN 


Mr. Chairman, we who are members of the House Committee on Public Works 
have a relatively simple problem before us in the matter of an additional 1,000- 
eubie-feet-per-second diversion of water from the Great Lakes into the Illinois 
River. 

The question is whether we are going to keep our bucket filled after we have 
punched a hole in the bottom. 

All of us agree that a full bucket—in this case the Great Lakes—is a desirable 
state of affairs, not only for our vast Midwest region surrounding the Great 
Lakes, but for our neighbor, Canada, as well. 

From this year on, we are going to need an especially full bucket. We on this 
committee are well aware that the St. Lawrence Seaway, our dream in the Mid- 
west for more than a half century, will become a full-fledged working reality 
later this year. 

Now we are going to try to pull the plug. 

We in the Great Lakes region have been bothered by inadequate channel 
depths for a number of years, and we will continue to be bothered in the future 
when the larger ocean-going ships start plying our waterways in ever-increasing 
numbers. The proposal before us today is to make these channels even shallower 
and narrower by the diversion of additional water from the Great Lakes. 

We are asked to approve a 1-year test of this extra diversion which will bring 
the total to an average of some 2,500 feet per second, and much more when 
peak volumes are drained off Lake Michigan. We can only conclude that most 
of the water will be diverted during the heights of the already short Great Lakes 
shipping season. 

May I point out to my colleagues that there is no reason for a 1-year test of 
this added diversion plan under existing circumstances. Such tests can only 
bring harm to the Great Lakes States and Canada. 

First of all, we have the U.S. Corps of Engineers’ report from last year stating 
that the full effects of such diversion would not be felt for a 3-year period at the 
very earliest. So, next year we will be faced with the prospect of these same 
people coming in here and asking for a continuation of the extra divergence so 
they can give this plan a fair test. 

But this same Engineers’ report points out another fact which seems to have 
been grossly overlooked by some of the members of this committee. That is that it 
will take some 15 years for the Great Lakes to build up enough water to com- 
pletely dissipate all effects of the temporary diversion. We are asked, therefore, 
to give this plan a 1-year trial. Then we will be asked to give another 2-year trial 
period. 

But if the calculations of the Engineers are not correct and more damage is 
done to our lake shores, our channels, and our harbor depths, then it is going 
to take us 15 years to correct the mistake. In my opinion, that is too great a 
chance for our Nation to take in a matter which has such grave consequences to 
the economy of such a vast portion of our country. 

Now, it has also been indicated in the newspapers that some of our committee 
members have said that Canada has no objections to this diversion. After check- 
ing, I find that such is not the case. Members of the Canadian Parliament not 
only continue to object to this extra diversion, but Canadian opposition has, in 
fact, stiffened on this plan during the past few months. As yet, the Canadian 
Government has not taken a formal stand on this matter. However, a statement 
of Canadian policy is expected within the next 30 days. 

Canada has as much at stake in this matter as we have. The water we drain 
off the Great Lakes belongs as much to our great ally as it does to us. We 
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should have absolute assurance that Canada has no objections and no re 
servations to this extra diversion before we take any action whatsoever. 

Finally, we have been told’ that this hearing will be on the basis of facts 
alone. One of the facts in this matter, gentlemen, is that those States which 
are opposed to this extra diversion were not given enough time to prepare 
their cases before this committee hearing. 

Because of the lack of time afforded by the committee to the gathering of 
new facts and the short notice given on the start of these hearings, I would 
recommend to my colleagues that we continue to take testimony from the 
gentlemen present and then give them an opportunity to be heard before this 
committee at a later date during this session of Congress. 

Thank you. 


{Western Union telegram] 
ALBANY, N.Y. 
Hon. A. BUCKLEY, 
New House Office Building, Washington, D.C.: 


Please note my opposition to H.R. 1. 
Louis J. LerKowIvTz, 
Attorney General of the State of New York. 


City OF RACINE, 
Racine, Wis., February 13, 1959. 
In re H.R. 1. 


Hon. A. BUCKLEY, 
Chairman of the House Committee on Public Works, Washington, D.C. 


DEAR CONGRESSMAN BUCKLEY: In behalf of the people of Racine, I wish to 
express our opposition to the above legislation which would authorize in- 
creased diversion of water from Lake Michigan, which will be given a public 
hearing by the House Committee on Public Works on February 17, 1959. 

On July 28, 1958, I appeared before the Public Works Committee of the 
U.S. Senate and expressed this city’s opposition to H.R. 2. My statement of 
sane ari fairly represents the views of the people of Racine and is applicable 

The city of Racine is presently in a period of the lowest water it has expe- 
rienced in 25 years. To give you and the committee an idea of what this means, 
1 request that you refer to the photograph marked “D-1” which follows page 5 
of my July statement hereunto annexed. At that time there was 2 inches of 
water over the curb of our municipal boat ramp, which was originally designed 
to keep trailers from going too far into the lake. That curb originally was 
well underwater. In the last week of November, 1958, the time of our last 
water level readings, the entire curb was out of water. In November the 
lake level at Racine was 1.1 feet below the July reading made at the time the 
picture D-1 was taken. In comparison to water levels at Racine for similar 
periods in November in recent years, I point out that the 1958 reading was 
approximately 1.1 feet below 1957; 1.9 feet below 1956; 1.8 feet below 1955; 2.8 
feet below 1954; 0.9 feet below 1953; 3.4 feet below 1952; 3.6 feet below 1951; 
1.5 feet below 1950; 0.5 feet below 1949 ; and 1.5 feet below 1948. 

Present water levels are already at the harmful stage. Any increased lower- 
ing because of diversion at Chicago will only add to the problem. We recognize 
the desire of the city of Chicago to improve sanitary conditions through increased 
diversion. We do feel, however, that sanitary conditions should be improved 
through construction of sewage disposal facilities and not resorting to flushing 
its waste matters down the Illinois Waterway and ultimately the Mississippi 
River. 

The Wisconsin communities have gone to great limits to build all necessary 
sewage disposal systems to protect other communities neighboring. on the Great 
Lakes. We feel that it is only good neighborliness on the part of Chicago to 
take care of its sanitary problem in such a way that harm will not be brought 
upon us. If Chicago is unable to finance the necessary construction, we earnestly 
suggest that steps be taken to supply funds for construction, whether it be by 
means of rates, loans, or Federal grants. 

Since it is impossible for me to personally appear before your committee, I 
respectfully reyuest that this letter, together with the annexed statement of 
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July 28, 1958, in re H.R. 2, be made part of the committee’s record of the city 
of Racine’s opposition to H.R. 1. 
Respectfully submitted. 
Jack H. HUMBLE, 
Mayor, City of Racine, Wis. 


JULY 28, 1958. 

Mr. CHAIRMAN AND GENTLEMEN: My name is Jack H. Humble. I am mayor of 
the city of Racine, Wis. Racine is a heavy industrial community located on the 
west shore of Lake Michigan between Milwaukee, Wis., and Chicago, Ill., and 
is important to the industrial might of the United States because of our hard 
goods manufacturing. We are vitally interested in our port, the preservation 
of water transportation on the Great Lakes, and the elimination of unsanitary 
conditions presently caused by low water in Lake Michigan. Racine opposed 
H.R. 2 and has steadfastly opposed all similar legislation. 

The bill as proposed will grant to the Chicago Sanitary District the special 
privilege of exploiting the waters of Lake Michigan and of the Great Lakes 
for the purpose of flushing sewage all the way to the Gulf of Mexico without 
regard for harmful effects to all persons and communities located upon the 
Great Lakes. 

The Chicago Sanitary District has a problem which can best be solved by the 
construction of additional facilities and the use of improved methods and con- 
trols for the handling of sanitary waste. The use of Lake Michigan waters 
for the purpose of flushing sanitary waste from the Chicago Sanitary District 
into the Mississippi River to the detriment of all communities bordering upon 
the Mississippi is no solution. The rivers and canals of this country are too 
important to permit their use as open sewers whether the city be as large as 
Chicago or as small as Sturtevant, Wis. 

The level of waters in the Great Lakes is cyclic. We have opposed diversion 
even at times of high waters with full realization that diversion would not be 
terminated during periods of low water. The force and drive of the proponents 
of the present legislation during the current period of low water in Lake Michi- 
gan is indicative of the unconcern of the people of the Chicago area for the 
welfare of all other communities on the Great Lakes, whether they be in the 
United States or Canada. The increased diversion of Lake Michigan waters 
at Chicago can only have the effect of enforcing low-water conditions for longer 
periods of time. In other words, we will experience lower and longer periods 
of low water. We cannot quarrel with results due to conditions permitted by 
God, but we can and certainly do quarrel with the results of conditions created 
byman. The situation at Chicago is man made. 

For the purpose of assisting this committee to make a determination in re H.R. 
2, I will point out some of the effects of low water at Racine, Wis. I am sure 
other communities are encountering similar situations. For the purpose of 
clarifying my remarks to the committee, I brought with me an official map of 
the city of Racine, together with several photographs which are keyed to the 
map by alphabetical symbols. It is my intention to leave this material with 
the committee for its further study and consideration. 

Racine is bisected by the Root River, the level of which river is controlled 
by the waters of Lake Michigan. Root River has a bore which causes water to 
flow alternately upstream and then downstream. During periods of low water 
in Lake Michigan, Root River in part becomes malodorous due to stagnation. 

(The above referred to material follows: ) 

(The photographs mentioned will be found in the committee files. ) 

Photograph A is a view of Root River looking southeast at the Kinzie Avenue 
Bridge and the location is marked on the official map by the letter “A.” You will 
note a man standing in the shadow of the bridge, who happens to be our city 
engineer. His position marks the normal point at which the water flows in the 
stream. When the river is at this normal height, conditions are pleasant, 
healthy, and conducive to the enjoyment of the people of our community. 

Photograph B, which is located on the official map by the letter “B,” is a view 
of the west channel of Root River looking northward from Rupert Boulevard. 
Please note the shore protection standing high and dry and the presence of small 
— in the streambed, as well as stagnant conditions on the surface of the 
water. 


Photograph B-1 is a closeup view of the river at the point marked “B.” 
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Photograph C, which is marked on the official map by the letter “C,” is a 
view of Root River looking in the direction of Cedar Bend, a large municipal 
recreation area. I direct your attention to the small amount of open water, 
The light portions of the picture which appear to be light sand are not sand at 
all; that is thick offensive-smelling scum. This particular picture is taken from 
a point near a residential district immediately adjacent to the public park. 

Photograph D is a view of our municipal small boat launching facility lo- 
cated at the lake front at a point marked “D” on the map. It is within the 
harbor. Please consider that although this facility was constructed only 3 years 
ago, we have already had to lower the finger piers twice to follow the receding 
water level. The finger piers when originally constructed rested atop the wooden 
piles. The amount we have had to lower them is readily apparent. 

Photograph D-1 should forcefully display to the committee the effect of low 
water on our boat ramp. Our city engineer has placed a carpenter’s extension 
rule at the low end of the boat ramp. It shows 2 inches of water over the curb 
which was built originally to keep trailers from going too far into the lake. 
When originally constructed that curb was well underwater. The usefulness of 
the boat ramp has already been impaired by low water. 

Photograph E is a view of a portion of the harbor area on the south side of 
Root River. Note the wooden piles which are exposed which will hasten their 
deterioration. These piles were designed to protect and make useful this section 
of our water front owned by our public utility and formerly used as a coal dock, 

For the purpose of demonstrating that low water causes stagnation at points 
in our community other than in the river itself. I offer three photographs. Pho- 
tograph F is a view taken at Shoop’s Park showing contaminated water at the 
shoreline between jetties. Shoop’s Park is a municipal golf course and picnic 
area owned and operated by the city of Racine at the point marked on the official 
map by the letter “F’’. 

Photograph F-1 is a view of the beach at the same area showing crusted mat- 
ter deposited upon the beach and left because of continued low water. 

Photograph F-2 is a close-up view of the same material. This condition does 
i exist during periods of normal water when the area is scoured by wave ac- 

on. 

The reason I have taken the time to demonstrate to the committee the fact that 
low water results in unsanitary conditions in the Racine area is to point up the 
fact that while the Chicago Sanitary District desires additional water to clean 
up its unsanitary condition, it aids in the creation of similar conditions up and 
down the shores of the Great Lakes for other communities. Continued low 
water, which is in part contributed to by diversion in Chicago, has a far more 
serious effect upon the Great Lakes ports. 

As a nation we have gone to great lengths together with Canada to build the 
St. Lawrence Seaway, to deepen the connecting channels of the Great Lakes and 
to deepen major lake ports to serve ocean shipping. Racine is one of the ports 
recently deepened. Are the benefits of these programs to be thrown away by 
the legalization of the lowering of lake levels at this time? 

The attitude of the people of our Nation toward the waters of the Great Lakes, 
the Mississippi and the St. Lawrence Rivers is well set forth in the Ordinance of 
1787, enacted by Congress which constituted the laws for the Government of the 
Northwest Territory. Article IV of the Ordinance provided in part: 

“* * * The navigable waters leading into the Mississippi and St. Lawrence, 
and the carrying places between the same, shall be common highways, and for- 
ever free, as well to the inhabitants of the said territory, as to the citizens of the 
United States, and those of any other States that may be admitted into the con- 
federacy, without any tax, impost, or duty therefor.” 

The 1836 Enabling Act admitting Wisconsin as a Territory provides in section 
8 as follows: 

“And be it further enacted, That the said State of Wisconsin shall have con- 
eurrent jurisdiction on the Mississippi and all other rivers and waters bordering 
on the said State of Wisconsin, so far as the same shall form a common bound- 
ary to said State and any other State or States now or hereafter to be formed 
or bounded by the same; and said river and waters, and the navigable waters 
leading into the same, shall be common highways and forever free, as well to 
the inhabitants of said State as to all other citizens of the United States without 
any tax, duty, impost or toll, therefor.” 

It is to be noted that the aforesaid waters have been considered and dealt 
with as highways, nowhere do you find reference to the rivers being used as 
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public sewers, which is in part Chicago’s use of the Mississippi River. If the 
lake ports are to derive any substantial benefits from the St. Lawrence Seaway 
they will be dependent upon the maintenance of adequate channel depths to 
enable ocean-going vessels to come into port. Constant dredging to new depths 
and reconstruction of dock facilities because of ever-reducing lake levels is 
economic insanity. 

The city of Racine is presently doubling the capacity of its waterworks. From 
necessity we must raise the waters of Lake Michigan into our system. Reducing 
lake levels means greater pumping operations. We are presently pumping, 
plus or minus, 20 million gallons per day. A 1-foot drop in the level of Lake 
Michigan means that the city of Racine daily must supply the energy to pump 
the water an additional foot of height. This means we will have to supply 
160 million foot-pounds of energy per day (20 million gallons per day times 
8 pounds the weight of 1 gallon of water). 

The State of Wisconsin has long been conscious of the obligations of our people 
in the field of public health. As per the Honorable Vernon W. Thompson, Gov- 
ernor of our State, the Wisconsin State Committee on Water Pollution in recent 
years has issued orders to 117 property owners discharging waste to the Rock 
River and its tributaries for the purpose of abating pollution. The State of 
Wisconsin, fully conscious of the value of clean unpolluted streams, is pursuing 
an energetic program. The Rock River and its tributaries ultimately empty into 
the Mississippi River. 

At the end of World War II, the city of Racine in cooperation with the State 
department of public health, undertook a gigantic program for the purpose of 
separating storm and sanitary waters. Our city was then over 100 years old. 
Our sanitary system was built upon then considered proper engineering stand- 
ards. During storm periods our sewage disposal plant was not able to handle 
the flow and of necessity some unsanitary material was being discharged di- 
rectly into Lake Michigan bypassing the plant. Our separation program is al- 
most complete. After the expenditure of approximately $9 million in the im- 
mediate postwar years we are now in position to state that the city of Racine 
is discharging into the waters of Lake Michigan and effluent which is con- 
sidered from the standpoint of health as being safe. The solids we retained in 
our own sludge beds. 

The adequacy of our program can best be gaged by the fact that our intake 
pipe for bringing drinking water into the city system is located in Lake Michi- 
gan approximately 2 miles from the point of discharge of the effluent from our 
sewage disposal plant. The financial limits to which the city of Racine is will- 
ing to go to improve sanitary conditions in Lake Michigan can best be gaged 
by the simple statement of the fact that we have borrowed approximately $9 
million for sewer construction out of a potential borrowing power of about $30 
million. 

The little village of Sturtevant, located 7 miles west of Racine, having a 
population of less than 2,000 people, has undertaken the complete reconstruction 
of its sewage disposal system in order to assure that its effluent which ulti- 
mately discharges into the Pike River and then into Lake Michigan, is safe. 

What the people of Wisconsin are doing in the Racine area is exemplary of 
the conduct of people throughout the State. We understand the value of water. 
We do not propose to render it useless by contamination. We are fully aware 
of the fact that bad practices of the Wisconsin cities would seriously endanger 
Chicago and other communities on the lower end of the lake. 

Concerned as we are with the welfare of the people in the entire Great Lakes 
area we cannot understand how the Chicago Sanitary District can have the 
temerity to seek special privilege from the Congress of the United States for 
the benefit of Chicago to the disadvantage of every other community bordering 
the Great Lakes. 

I urge you to carefully weigh this matter. H.R. 2 and S. 1193 are legally, 
morally, and economically wrong. The rights of the various parties to the dis- 
pute of water diversion were settled by the Supreme Court of the United States 
in 1930. That decision should not be altered by a legislative act. Congress and 
the President of the United States have rejected similar proposals in almost 
every session since 1937. It would not be well to nullify this commendable 
record of public interest by affirmative action on this unfortunate legislation. 

If the Chicago Sanitary District is economically unable to stand the cost of 
building facilities and instituting improved methods and controls for the han- 
dling of its raw sewage without the resort to flushing with Lake Michigan 
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water, I honestly request this committee to consider ways and means of giving 
economic assistance to the Chicago area for the purpose stated as an alternative 
to the granting of the request for increased diversion. 

Annexed hereto and made a part of this report for the committee’s considera- 
tion are two documents. The first is a resolution expressing the attitude of the 
chamber of commerce of the city of Racine, and the second is a resolution of 
the common council of the city of Racine expressing its view in regard to the 
pending legislation. 

I want to express personally and in behalf of the people of Racine, Wis., 
appreciation to this committee and its chairman, Senator Dennis Chavez, for 
the opportunity to appear before you and express the attitude of our people in 
regard to this pending legislation. 

Respectfully submitted. 

Jack H. HuMBLE, 
Mayor of the City of Racine, Wis. 
(The above-mentioned documents follow :) 


RACINE CHAMBER OF COMMERCE, 
Racine, Wis., July 25, 1958. 
Hon. Jack H. HuMBLE, 
Mayor of Racine, Racine, Wis. 

Dear Mayor HumBte: It is our understanding that you have been given the 
opportunity to appear before the Public Works Committee of the U.S. Senate 
on July 28, 1958, in opposition to H.R. 2—water diversion bill. 

We are attaching to this letter a resolution pertaining to water diversion which 
was adopted by the board of directors of the Racine Chamber of Commerce on 
June 3, 1957, and request that you include the resolution as a part of your testi- 
mony during your appearance before the Public Works Committee. — 

Be it noted also that this letter authorizes you to speak for the Racine Cham- 
ber of Commerce as its representative before the said committee. 

Very truly yours, 
DARRELL WRIGHT, 
Manager, Racine Chamber of Commerce. 


RESOLUTION OF RACINE CHAMBER OF COMMERCE, RACINE, WIS. 


Whereas it has come to the attention of the Racine, Wis., Chamber of Com- 
merce that the House of Representatives has approved a bill to authorize in- 
creased diversion of Great Lakes waters at Chicago, Ill.; and 

Whereas the bill is now pending before the U.S. Senate; and 

Whereas the city of Racine, Wis., and other port cities and maritime interests 
on the Great Lakes have expressed interest in and supported wholeheartedly 
the development of the St. Lawrence Seaway, including the deepening and im- 
proving of connecting channels of the Great Lakes, all of which have been 
endorsed by the Racine, Wis., Chamber of Commerce; and 

Whereas a number of port cities have made substantial improvements and 
investments in harbor facilities and others, including Racine, are making surveys 
and laying basic groundwork for a realistic approach to permit maximum use 
of present and expanded facilities, all of which are predicated on the maintenance 
of adequate channel depths; and 

Whereas further diversion of Great Lakes waters at Chicago could seriously 
affect and reduce channel depths, and thereby adversely affect the economy of 
the Great Lakes ports, including Racine, by tax reduction of benefits to be 
gained from the St. Lawrence Seaway: Be it 

Resolved, That the board of directors of the Racine Chamber of Commerce 
do hereby oppose legislation which would cause further waters to be diverted 
from the Great Lakes at Chicago, and do hereby urge Wisconsin Senator Alex- 
ander Wiley to oppose any such legislation ; be it further 

Resolved, That the mayor of the city of Racine or a representative of the city, 
appointed by him, should it be advisable, be authorized to appear before the 
appropriate Senate committee, expressing the opposition of the Racine Chamber 
of Commerce to the proposed legislation ; and be it further 

Resolwed, That the secretary be authorized and directed to send copies of 
this resolution to Senator Alexander Wiley, Claude Ver Duin, executive secre- 
tary, Great Lakes Harbors Association, Mayor Jack H. Humber, William D. 


99 


abs 


St 
ot 

di 

fo 

th 

Se 

of 

Cl 

ar 
| pe 
he 

lo 
fu 
Se 
di 
th 
| 
in 
ot 
h 
0! 
I 
I 
i 


LAKE MICHIGAN WATER DIVERSION 209 


Stansil, executive secretary, Manufacturers’ Association of Racine, and to 
other interested parties. 
(Signed) DARRELL WRIGHT, 
Manager, Racine Chamber of Commerce. 
Dated June 3, 1957. 
A RESOLUTION 


Whereas the House of Representatives has adopted a bill authorizing increased 
diversion of Great Lakes waters at Chicago, Ill., which bill is now pending be- 
fore the U.S. Senate; and 

Whereas the city of Racine and other port cities and maritime interests on 
the Great Lakes have long supported the development of the St. Lawrence 
Seaway, together with the deepening and improving of the connecting channels 
of the Great Lakes, with particular reference to the Detroit River, Lake St. 
Clair, the St. Mary’s River, and some shoal spots in the Straits of Mackinac; 
and 

Whereas some of the aforesaid port cities have already undertaken substantial 
port development and other cities are planning improved facilities to permit 
handling of large vessels, all of which are dependent upon maintaining ade- 
quate channel depths; and 

Whereas increased diversion of Great Lakes waters at Chicago will gradually 
lower lake levels, reduce channel depths, and substantially interfere with the 
full realization of the economic benefits to be derived from the St. Lawrence 
Seaway and connecting channel projects ; and 

Whereas the benefits to be derived in the Chicago area through increased 
diversion are minimum when compared to the substantial damage to all of the 
communities bordering upon the Great Lakes ; and 

Whereas the ultimate solution to the Chicago Sanitary District problem is 
the construction of additional facilities and the use of improved methods and 
controls, other than simply flushing with the waters of Lake Michigan, which 
in itself is merely passing the Chicago Sanitary District problem on to the 
other communities bordering upon the Mississippi watershed ; and 

Whereas with particular respect to the city of Racine the proposed increased 
diversion of Great Lakes waters will substantially interfere with the Racine 
harbor and facilities already constructed as well as the proposed development 
of the entire south shore of the city : Be it 

Resolved, That the mayor and Common Council of the City of Racine do hereby 
go on record opposing legislation the purpose of which is to authorize increased 
diversion of Great Lakes waters at Chicago, and we do hereby urge Senator 
Alexander Wiley to oppose said legislation; and be it further 

Resolved, That should it be deemed advisable, the mayor or some other repre- 
sentative of the city selected by him, be authorized to appear and testify before 
the Senate committee expressing the opposition of the city of Racine to the pro- 
posed legislation ; and be it further 

Resolved, That the city clerk be and hereby is authorized and directed to trans- 
mit a certified copy of this resolution to Senator Alexander Wiley. 


STATE OF WISCONSIN, 
County of Racine, ss: 


I, Frank J. Becker, city clerk of the city of Racine, Racine County, Wis., do 
hereby certify that the foregoing resolution was adopted at a meeting of the 
common council on June 4, 1957. 

Dated this 25th day of July 1958. 


Frank J. Becker, City Clerk. 


[Western Union telegram] 


BurFFrato, N.Y. 
Hon. CHARLES BUCKLEY, 


Congressman, Chairman, Committee on Public Works, 
House of Representatives, Washington, D.C.: 


The Council of Lake Erie Ports hereby registers its opposition to H.R. 1 which 
is presently pending before your committee. We believe this to be in derogation 
of the water rights and treaty obligation of the United States of America. 
Council takes a strong position in opposition to diversion of water from the Great 
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Lakes watershed when the diversion of said water is not designed to return said 
water to the Great Lakes watershed. We urge this committee to defeat this 
Councit or LAKE ERIE Ports, 
CouNcIL OF LAKE Ports, 
Adm. Rosert Cary, 
Vice President. 
JAMES B. KANE, Jr., 
Secretary. 


BurraLo CHAMBER OF COMMERCE, 
February 11, 1959. 
Hon. Cares A. BUCKLEY, 
Committee on Public Works, 
House of Representatives, Washington, D.C. 


DEAR CONGRESSMAN BUCKLEY: Attached is a statement of the Buffalo Chamber 
of Commerce regarding increased water diversion from Lake Michigan into the 
Illinois Waterway. 

Our organization has consistently opposed any increased diversion of water 
from the Great Lakes, and the statement reiterates that position. We should 
appreciate having it made a part of the record of your hearings relative to H.R. 1. 

Your comments would be greatly appreciated. 


Sincerely, 
{S] C. C. Fichtner, 
CHARLES ©. FICHTNER, 
Executive Vice President. 


STATEMENT OF THE BuFFALO CHAMBER OF COMMERCE TO THE HOUSE COMMITTEE 
ON PuBLIc WoRKS IN OPPOSITION TO INCREASING THE DIVERSION OF WATER FROM 
THE GREAT LAKES AT CHICAGO 


Since the opening of the 86th Congress several bills, including H.R. 1, have been 
introduced on the floor of the House calling for a study of the effects of increased 
water diversion from the Great Lakes at Chicago. Such action is not new to 
the annals of congressional history for similar efforts have been made for many 
years to increase the flow of water from the Great Lakes to the Illinois Waterway. 
Countless proposals have been submitted to Congress calling both for studies of 
diversion and actual diversion itself. 

The Buffalo Chamber of Commerce has consistently objected to these proposals 
for two reasons: 

(a) The adverse effect of water diversion upon the volume of water that will 
be available for hydroelectric power purposes in the Niagara River; and 

(b) Its adverse effect upon the water levels required at lake ports, and espe- 
cially at Buffalo, for safe navigation of lake freighters and the deep-draft vessels 
which will use the St. Lawrence Seaway beginning this year. 

The effect of increased diversion on water levels and on hydroelectric power 
was dealt with at considerable length in a recent study of the U.S. Army Corps of 
Engineers. That study clearly illustrated the progressive annual effect that 
would result from increased withdrawal over a period of 15 years. It indicated 
that the effect would be so gradual that it would be relatively negligible at the 
end of the first 3 years. The full impact would not be realized until at least 15 
years had elapsed. Thus, it is evident that a 3-year study would be meaningless 
insofar as the effect of diversion upon waterborne commerce and hydroelectric 
power production is concerned. 

The St. Lawrence Seaway will become a reality in a matter of months. Mil- 
lions of dolars have been spent in the construction of this project which is 
aimed at opening the Great Lakes to world commerce. Likewise, millions of 
dollars have been, are being, and will be spent to deepen the connecting lake 
channels and the lake ports themselves. As an example, this year’s Federal 
budget includes more than $2 million for further deepening work in Buffalo’s 
harbor. Any lowering of lake levels will add to these costs, if the projected 
depths of connecting lake channels and lake ports are to be realized. 

Work is now progressing rapidly on the construction of a new $720 million 
hydroelectric Niagara power project. Despite the tremendous generating poten- 
tial of this new project there will not be enough power to satisfy the needs of all 
those who feel they are entitled to its use. Thus, it seems obvious that the full 
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benefits of this huge investment will not be realized if increased water diversion 
becomes a reality. 

In conclusion, we submit that the weight of evidence, as outlined in this state- 
ment, is strongly against any proposed study of increased withdrawal, and we 
urge the defeat of any and all such measures, including those contained in the 
bill, H.R. 1, presently under consideration. 


THE AMERICAN WATERWAYS OPERATORS, INC., 
Washington, D.C., February 17, 1959. 
Hon. CHARLES A. BUCKLEY, 
Chairman, Committee on Public Works, 
House of Representatives, Washington, D.C. 


DeAR CHAIRMAN BucKLey: Thank you for your notification of February 6, 
informing the American Waterways Operators, Inc., of the proposed meeting of 
the Committee on Public Works, Tuesday, February 17, 1959, tou consider H.R. 1, 
a bill to require a study to be conducted of the effect of increasing the diversion 
of water from Lake Michigan into the Illinois Waterway for navigation and for 
other purposes. 

As you no doubt know, the American Waterways Operators, Inc., which is the 
official spokesman of the barge and towing vessel industry, has consistently 
supported the principles enunciated by H.R. 1 when similar legislation was 
previously considered during the 82d, 83d, 84th, and 85th Congresses. 

On behalf of the American Waterways Operators, Inc., we would like to go 
again on record in support of these principles, and H.R. 1 and other similar 
legislation being considered by the S6th Congress, which we feel are in the public 
interest. 

Since the committee is restricting its hearings this year to the receipt of only 
new engineering and economic data, specific in nature and directly bearing on 
the purposes of the pending bill, may this letter serve as a request to be informed 
of the material which the committee receives so that we may have the benefit of 
giving you our views on this new information in the event it is appropriate. 

I would appreciate your incorporating this letter reemphasizing our position 
in support of H.R. 1, and similar legislation, in the official transcript of the 
House Committee on Public Works’ hearings on this subject. 

Sincerely yours, 


Braxton B. Carr, President. 


THE LAKE ERIE WATERSHED CONSERVATION FOUNDATION, 
Cleveland, Ohio, February 12, 1959. 
Congressman CHarLes A. BUCKLEY, 
Chairman, Committee on Public Works, 
House of Representatives, Washington, D.C. 


Dear Mr. BucKiey: It is my understanding that the Committee on Public 
Works will meet on February 17, 1959, to consider H.R. 1, which would authorize 
an increas in the diversion of water from Lake Michigan into the Illinois Water- 
way. It is requested that this letter be made a part of the record of that 
meeting. 

The Lake Erie Watershed Conservation Foundation is a nonprofit educational 
organization incorporated under the laws of Ohio. It is dedicated to the devel- 
opment of the Lake Erie watershed in the territory of northern Ohio. 

This foundation recognizes that the greatest asset that this region and the 
State of Ohio has is the water of the Great Lakes and that any attempt to 
increase diversion at Chicago, or to allow future diversion in any other place, is 
a step toward interfering with the great resource and with dangers to the Great 
Lakes region that no one today can estimate. 

One does not have to be a political expert to know that if one area is allowed 
to divert, many other areas will make similar demands. 

You may be interested to know that the Province of Ontario a few years ago 
became interested in the program of this foundation and adopted a provisional 
water and sewer system for the use of the Province, but only within the water- 
shed of the Great Lakes basin. 

There is good reason to believe that the interest of Ontario in the use of Great 
Lakes water may have influenced Canadian shipping companies when they re- 
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cently adopted a resolution opposing all diversion of Great Lakes waters. They 
were joined in this resolution by Great Lakes shipping companies of the United 
States. 

Two years ago I spoke before a meeting of the Great Lakes Commission in 
which I stated that this foundation is unalterably opposed to any diversion of 
water outside the Great Lakes Basin. This decision was made after a long 
study of facts, including the potential danger not only to shipping but to all who 
live in the region. We are not representing any special interests but we repre- 
sent everybody. 

We continue to have that opposition and urge that no action be taken to 
adopt H.R. 1. 

Sincerely yours, 
JOHN H. BYRNE, 
Executive Director. 


FEDERAL ENGINEERING Co., 
Milwaukee, Wis., February 11, 1959. 
Hon. A. BUCKLEY, 
Chairman, House Committee on Public Works, 
House of Representatives, Washington, D.C. 

DEAR CHAIRMAN BucKLEY: May I ask you to insert the enclosed statement in 
the record of the first hearing on the O’Brien Chicago water diversion bill next 
week. 

I am particularly sorry that previously made plans prevent my being present. 
The bald fact is that never before was the record so bad for the consideration 
of any bill by your committee. 

The actual fact is that the water level of Lake Michigan was down to 577.69 
last month as compared with the official figure of 578.5—and that unofficial 
soundings taken this month show the level at 577.33, which is 0.2 lower than 
the figure of 577.35 as of February 1926, which was the lowest level in the long 
history of Lake Michigan. 

Accordingly, will you kindly place the enclosed statements in the record be 
cause they so clearly show why your committee ought not to approve the Chicago 
request at this time. , 

Regretting my inability to be present next week, and trusting the enclosed data 
will be informative to your committee in deferring consideration of Chicago’s 
unfortunate request, I am, 

Very truly yours, 
R. F. 
Harbor Consultant. 


LAKE MICHIGAN Fast APPROACHING NEw Low LEVEL 


The lowest monthly mean level of Lake Michigan was recorded in February 
1926 when it dropped to 577.35 feet. 

An unofficial reading of the lake level this week recorded a new low level of 
577.33. This new record low level will not become official until adjustments 
are made at the end of the month. 

However, the monthly mean level last month was 577.69—nearly a foot be- 
low the average monthly mean of last year. 

Thus, in view of the past history of February levels it is expected that this 
month there will be set a new low level in Lake Michigan. 

The highest level was set in June of 1886 when the monthly mean hit 583.68. 
The closest in this century—to date—came in 1952 when the level reached 
582.04. 

The 98-year record of mean surface levels—from 1860 to 1957—was 580.58. 
Thus, the 1958 average monthly mean was nearly 3 feet lower than the 98-year 
average. The monthly mean levels since 1955 were also lower than the 98-year 
average. 

The official level for January 1959 was 577.69—the lowest level in the 50- 
year period since the turn of the century. 

- Lake Michigan levels are established at 578.5 feet above mean tide at New 
ork City. 

Thus, this February which unofficially has reached a new low level, may 
break the longstanding record of low water established in February of 1926 at 


~~ 
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577.35. This startling fact cannot be definite until the official records are issued 
next month. 

However, certain things are clear; the Lake Michigan level in 1958 was the 
lowest in the present century with the single exception of 1926, that the level 
continued to drop in January of this year, and that the unofficial readings in 
February indicate the establishment of a new low record—even lower than the 
low of 577.35 established in 1926. 

In the 50-year period from 1900 to 1950 the official figures show the levels 
yaried only from a high of 580.52 in 1930 to a low of 579.33 in 1950. 

However, since 1950 the levels have varied considerably, ranging from a high 
of 582.04 in 1952 to a low 577.69 in January of this year—and are still going 
down. 

The moral is thus clear. While Chicago is clamoring to take more water from 
Lake Michigan the level of the Lake is dropping and threatens this month to 
strike a new low alltime record. If past history repeats the Lake Michigan 
level this summer will be 1 foot lower than it was last summer. 


Lake Michigan levels 


Official U.S. Lake Service, Lake Michigan 578.5 above mean tide, New York 
City: 


Monthly mean, January 1959 577. 69 
Unofficial reading, February 1959__ 577. 33 
Highest monthly mean (January 1886) 583. 68 
Lowest monthly mean (February 1926) 577. 35 
98-year record mean surface, 1860-1957 580. 58 
ANNUAL MEAN 
1958. 578. 64 | 1951 580. 89 
1957 579. 33 | 1950. 579. 33 
1956 580. 04 | 1930 580. 52 
1955 580. 85 | 1920 580. 43 
1954 581. 20 | 1910 580. 00 
1953__ 581. 54 | 1900 580. 19 
1952 (high) 582. 04 


STATEMENT OF MISSISSIPPI VALLEY ASSOCIATION, BY Henry W. GoopALL, MANAGER, 
GREAT LAKES DIVISION 


Mr. Chairman and gentlemen of the committee, the Mississippi Valley Associa- 
tion is a voluntary, nonprofit organiaztion whose members are widely distributed 
throughout the midcontinent and gulf coastal areas of the United States. This 
membership includes associations, chambers of commerce, municipalities, firms, 
companies and individuals, which in turn represent industrial, agricultural, 
commercial, conservation and shipping interests in this area. 

For the past 40 years the association has sponsored and strongly supported 
legislation for the development, control, wise utilization and conservation of 
the midcontinent’s soil and water resources, based upon investigations, surveys 
and studies, with the objective of providing for the maximum beneficial usage 
thereof, for the most people, consistent with their expanding needs and the per- 
petuation of these invaluable resources. In harmony with this long-continued 
policy, the more than 1,300 registered delegates attendant at the association’s 
40th annual meeting in St. Louis on February 1, 2, and 3, 1959, unanimously 
adopted the following statement for inclusion in its 1959 platform : 

“We are opposed to any decrease in diversion of water from Lake Michigan 
into the Illinois Waterway and we urge the passage of legislation now before 
Congress to increase temporarily the presently authorized diversion of Lake 
Michigan water at Chicago from 1,500 to 2,500 cubic foot seconds.” 

We urge the committee and Congress to approve House Report No. 1, intro- 
duced by the Honorable Thomas J. O’Brien and similar bills introduced by 
other Members of the House and Senate which would permit a study to be con- 
ducted to determine the effect of increasing the diversion of Lake Michigan’s 
waters into the Illinois Waterway. 

We submit that there is a public need for this study, that this study is 
essential for the purpose of obtaining factual information, and we believe that 
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no interest, foreign or domestic, in the Great Lakes area can possibly be injured 
by the proposed study nor can reasonably object to its objective. 

We appreciate this opportunity to make this statement and respectfully request 
that it be included in the hearing record. 


[From the Cleveland Plain Dealer, Feb. 13, 1959] 
MARINE NEWS—CLEVELANDERS To FIGHT WATER DIVERSION PLAN 
(By Homer Hendrickson, Marine Editor) 


Three angry men—leaders of Cleveland’s marine world—will head the city’s 
delegation to Washington on Tuesday to protest the granting of any further 
water diversion to Chicago. 

William J. Rogers, Cleveland port director; Vice Adm. Lyndon Spencer, 
president of the Lake Carriers Association, and Oliver A. Reynolds, vice presi- 
dent of the Cleveland Chamber of Commerce, will appear at a hearing of a 
House subcommittee on public works on a bill which would authorize Chicago 
to divert an additional 1,000 cubic feet of water a second from Lake Michigan 
into the Illinois canal system. 

Rogers yesterday phoned Ohio’s Senators and sent telegrams to the city’s 
congressional representatives asking them to join the fight against diversion. 

The director also called Washington to demand time to present evidence 
at the hearing. 

The notice of the hearing states that only new engineering and economic 
data can be presented—a fact which the Clevelanders feel will discourage wit- 
nesses and prevent new Congressmen from hearing the entire water diversion 
sto-vy. 

The group also thinks that the early date set for the hearing will prevent a 
full presentation of objections from other Great Lakes cities and States. 

Rogers is expected to tell the hearing that any diversion of water from Lake 
Michigan will lower the level of Lake Erie and detrimentally affect the economy 
of all ports in this area. 

CITES DREDGING COSTS 


Lake Erie is now at one of the lowest levels in history, he will argue, and 
any additional dredging costs that may be necessary to accommodate the large 
ships soon to be calling here will have to be met by the taxpayers of Cleveland. 

Reynolds and Spencer are expected to tell the subcommittee that lowering 
lake levels will force shippers to operate vessels at less than capacity, thereby 
increasing costs. 

They also will express fear that any temporary diversion, such as proposed for 
Chicago, might lead to permanent diversion that would encourage any Great 
Lakes community to expect the same consideration. 


VILLA BEAcH CLUB, 
Cleveland, Ohio, February 14, 1959. 


CHAIRMAN, House SUBCOMMITTEE ON PUBLIC Works, 
Washington, D.C. 

GENTLEMEN: There has been much publicity in Cleveland recently such as 
the article attached from the February 13, 1959, Cleveland Plain Dealer on the 
Lake Carriers Association, the Cleveland Chamber of Commerce, and the port 
director’s efforts to prevent the city of Chicago diverting water from Lake 
Michigan. 

Probably other cities are involved in the fight, but for every interest group in 
Washington presenting their claims to prevent legislation permitting water to 
be diverted from the lake, theer are several thousand private lake property owner 
groups such as ourselves, unrepresented in Washington, but with every reason 
to desire the level of the Great Lakes to drop. 

Due to the high level of Lake Erie, our private club of 26 homes has lost 
an estimated acre of property and buildings with a loss of approximately $175,- 
000. Three-quarters of a large double-deck garage, built so substantially it 
would require over $100,000 to replace according to estimates given us, has been 
lost to the high waters of the lake. One home had to be moved at a cost of 
nearly $10,000 to the owner. We have spent between $20,000 to $25,000 in at- 
tempting to retard the damage of the high water level to our property without 
success. 
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The claims are being made that the lake is at its lowest level. If that is so, 
why do we have 5 feet of water where part of our garage once stood, and 10 
feet of water where there was sandy beach only 15 years ago? The 35-millimeter 
slide films enclosed shows the garage remains and part of the cliffs developed 
from the high water. 

(The car lying on the rocks in the water went through the back end of the 
remaining garage. The garage and sloping bank at one time extended 20 
feet beyond the position of the car, and beyond that there was 100 feet of beach 
before reaching the water.) Compare this with the photo of the same beach 
taken before Lake Erie rose to its present high levels. 

We have no quarrel with the city of Cleveland. We want to see it progress, 
but we fail to understand why lower lake levels would affect the people of 
Cleveland or other cities on the lakes detrimentally from a tax viewpoint. Or 
why lake property owners should continue to pay for the privilege of lake 
shipping firms building larger ships with deeper drafts. 

When the city of Cleveland needs more water supply, the source is logically 
Lake Erie, and Chicago undoubtedly has equally good reasons for wanting to 
divert water from Lake Michigan. 

In fact, it is our understanding that a river in Canada was diverted to empty 
into the Great Lakes before the present high water problems developed. Per- 
haps, the need of the city of Chicago for Great Lakes waters will help to balance 
the laws of nature, and we and thousands of others like us may recover some 
of our lost property. And even with the level of the lakes lowered, the shipping 
firms will still have more depth for operations than in the years before 1945. 

Perhaps, another type of diversion should be considered by the House Sub- 
eommittee on Public Works—that of diverting some of the Federal Government 
funds and the efforts of the Corps of Engineers from harbor dredging to property 
protection of lake shore property owners. 

Certainly, this should be done if steps are taken to prevent the lowering of 
the water level of the Great Lakes. Our problems are greater to us than 
those of the Lake Carriers Association are to them. We are helpless to do 
anything about them. 

Respectfully submitted by the board of trustees of the Villa Beach Club. 


Burton M. Yost, President. 
EstTHer T. STANTAN, Secretary. 
MERLE FE. SHERRETT, Treasurer. 
CHARLES HARMAN, Vice President. 
WILLIAM LYNCH. 

MICHAEL SPENSER. 

Pav. S. SPRINDLE. 


PEKIN, Itu., February 16, 1959. 
Mr. JoHN A. BLATNIK, 
Representative, House Public Works Committee, 
House Office Building, Washington, D.C.: 


A statement expressing the attitude of the residents of the Pekin, Ill, area on 
H.R. 1, 86th Congress, is being mailed today. Would appreciate your incorporat- 
ing testimony as a proponent in the record. The Pekin Association of Commerce, 
recognizing the potential growth and development of the Illinois Waterway, 
strongly favors increased diversion at periods of low water level. Your con- 
sideration will be appreciated. 

R. J. LINDLEY, 
Managing Secretary, Association of Commerce. 


GENTLEMEN : Pekin, IIl., is located on mile 153 of the Illinois River, approxi- 
mately halfway between Chicago and the mouth of the Illinois River at Grafton. 
Peoria lock and dam is located 1 mile north of the city, while the next lock and 
dam is La Grange, some 80 miles south. This makes it extremely difficult to 
maintain uniform low water levels at Pekin, especially when pool stages must 
be maintained at the Peoria lock and dam. 

The fluctuation of water levels at Pekin, Ill., was 11 feet in 1956 with a low 
level of 429.8 feet in September of that year; in 1957, the fluctuation of 16.9 feet, 
the low level being 429.9 in October. In recent years, the lowest water level 
recorded was 429.5 feet in October 1952. The U.S. Corps of Engineers, based 
on information supplied by the U.S. Geological Survey, estimated that in Jan- 
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uary 1953, a river level of 429.7 represented a flow of 2,550 cubic feet per second. 
From this, we can assume that during low-water stage in Pekin, our total river. 
flow is somewhere between 2,500 and 3,000 cubic feet per second. 

While I am here as a representative of the Association of Commerce in Pekin, 
I voice what are the sentiments of many Illinois River Valley communities ac. 
cording to representatives of those communities with whom we have discussed 
diversion. Much of the discussion of diversion has involved the Great Lakes 
States, the city of Chicago, and the Chicago Sanitary District. It is our desire 
that the interest in and desire for Lake Michigan diversion as it affects certain 
downstate communities be spread on the record. 

The pros and cons of Lake Michigan diversion to the Illinois River have been 
discussed many times previously in the categories of navigation, pollution, fish 
and wildlife conservation, industrial use, and recreation. I wish only to say that 
our industires such as Commonwealth Edison Co., the American Distilling Co,, 
and the Corn Products Refining Co., depend on river water for cooling, and ex- 
perience hardships and inefficiency during low-water stages. The same will be 
true for the new generating station of Central Illinois Light Co. now under 
eonstruction. 

Grain elevators in Pekin, whose capacity exceeds 2 million bushels, ship their 
products by barge to the South. The maintenance of proper dockage is costly 
during extreme low-water periods. 

In Pekin, and I presume in other similar communities whose water supply 
comes from wells, the well levels fluctuate with the river levels. In Pekin, for 
example, the well levels fluctuated 9.2 feet in 1957. 

It has been stated by some groups that additional fresh water from Lake 
Michigan would tend to reduce the degree of pollution in the Illinois River. At 
low-water periods when the flow is estimated to be 2,550 cubic feet per second, 
there would, in my opinion, be a greater chance for pollution. 

I have touched generally on all these items realizing that your committee will 
hear, or has filed with it, detailed elaborations on these points. I will not 
belabor them further; however, I do wish to call attention to the fact that the 
Illinois River passes through one of the richest agricultural and industrial areas 
in the country, supporting nearly half a million people from Morris, IIL, to 
Grafton. 

As the United States continues to grow and prosper, it seems inevitable that 
more industries and greater population will be drawn toward the Illinois River 
Valley. Water will become increasingly important for industrial use. More 
docks and distribution facilities will come to the area. The increased demand 
for domestic water along with the possible depletion of ground water supply 
will, in our opinion, cause more communities to seek their supply from the river. 
Jacksonville, Galesburg, and Peoria, Ill., are typical examples of communities 
spending millions of dollars to draw domestic water from rivers up to 30 miles 
distant. 

Water will become more important as a recreational facility. Boating, fishing, 
swimming, hunting, and related water sports will become more essential to 
facilitate relaxation in a nerve-racked America. 

We recognize that there are some possible disadvantages to the diversion of 
additional water from Lake Michigan. We believe, however, that a study of 
the effect of such diversion can be one of the realistic approaches to the solution 
of the problem. We agree that a trial period will provide some valid and useful 
information. We in Pekin are willing to accept the facts of such a study, 
whether they be to our advantage or disadvantage. 

We are happy to have the opportunity to support this legislation. Thank you 
for your courtesy and attention. 

R. J. LINDLEY, 
Manager, Association of Commerce, Pekin, Il. 


STATEMENT BY REPRESENTATIVE ELFORD A, CEDERBERG, OF THE 10TH DISTRICT OF 
MICHIGAN, BEFORE THE HOUSE COMMITTEE ON PUBLIC WORKS 


Mr. Chairman and members of the committee, I make this statement in 
opposition to H. R. 1 and other bills providing for siphoning off additional large 
amounts of water from the Great Lakes for the purpose of flushing the Chicago 
drainage canal for the people of the Chicago area. 

This proposal or something like it has been before us every year since I have 
been in Congress. Each year the elegant plea for more water is made but there 
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are no reports of efforts made by the people of the Chicago area or their officials 
to relieve the situation. 

This latest proposal is dressed up to make it appetizing. We are told that 
withdrawal of 1,000 cubic feet of water a second from the Great Lakes is a 
temporary proposal. That is merely the maneuver of the camel in getting his 
head further inside the tent. 

In the State of Michigan our local communities are assuming their responsi- 
bility in sewage problems growing out of urban concentration. They are 
undertaking these projects at the local level. The people of the 10th District 
of Michigan are opposed to permitting Chicago to withdraw additional large 
amounts of water from the Great Lakes. 

Officials of my hometown of Bay City, Mich., a port in Saginaw Bay off 
Lake Huron, are opposed to H.R. 1. A resolution has been adopted by the City 
Commission of Bay City citing the possible damage to river and lake shipping 
in the area due to further water diversion. 

The city of Chicago has had years to develop a solution to this problem. 
Today the ports along the Great Lakes are looking to the future as the result 
of the St. Lawrence Seaway. This seaway project should not be put in jeopardy 
because Chicago has failed to solve its problem. 

The City Council of Midland, Mich., a close neighbor of Bay City and also 
in the congressional district which I represent, has adopted a resolution opposing 
this proposal. Although the industries of Midland are concerned about lower- 
ing the lake level because of the possible threat to shipping, the city of Midland 
has still another concern. The cities of Midland and Saginaw, Mich., joined 
together a few years ago in running an 80-mile pipeline from their municipalities 
into Lake Huron to acquire water for domestic use. They feel that continued 
diversion for the purposes sought by Chicago could incapacitate this source 
of supply in the future. 

I hope your committee will agree with us that further diversion should not 
be permitted at this time and that action on this proposal should be put off 
until the St. Lawrence Seaway requirements are fully ascertained. 


TESTIMONY OF Hon. Barratt O'Hara, of ILLINOIS, BEFORE THE COMMITTEE 
on PusLic WorKs ON H.R. 1 (LAKE MICHIGAN WATER DIVERSION) 


Mr. Chairman, in joining with my colleagues from Illinois, both Demo- 
cratic and Republican, and our distinguished colleague from Indiana, Mr. Madden, 
in urging favorable action on H.R. 1, introduced by the dean of our delegation, 
Mr. O’Brien, I respectfully suggest to the committee that the best proof of the 
entire lack of validity in the arguments in opposition is the vituperous manner 
of their presentment. 

Chicago has a very serious health problem. It has gone to greater expense than 
any other city in the world to treat and dispose of its sewage. If ever a city has 
earned by its herculean efforts the right to come to the Congress for a measure 
of relief, Chicago is that city. 

All Chicago asks is the right to divert additional water from Lake Michigan 
for a test to determine: (1) whether water thus diverted would solve Chicago’s 
health problem; and (2) whether the additional diversion would unreasonably 
trespass upon the rights of others, including the shipping interests. 

Chicago, on its way to becoming the world’s largest inland seaport, is certainly 
not hostile to shipping and no more than Milwaukee or Cleveland would wish the 
lowering of the water in her harbor to drive shipping away. The Honorable 
Richard J. Daley, mayor of Chicago, has committed himself unequivocally on 
that subject. If the test showed injury to shipping, Mayor Daley has stated 
that he would be the first to urge that the test be ended. 

The junior Senator from Wisconsin, in opposing a test in the orderly and sci- 
entific manner proposed with the Army engineers and health authorities super- 
vising and reporting, would have Chicago dump her sewage into Lake Michigan. 
That is the distinguished gentleman’s alternative plan, and if anything were 
needed to rally the entire Nation behind Congressman O’Brien’s bill it is that 
suggestion. 

I know of no surer way for this Nation to commit suicide than by the cities on 
the Great Lakes dumping their sewage in the waters of those lakes and the 
cities and towns on the rivers of the Nation conveniently disposing of their sewage 
in the waters of the rivers passing through those cities and villages. If the gen- 
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tleman is worried with the problem of population pressure and would meet it 
with a nationwide plague, more sweeping than any ever known, his suggestion 
exactly fills the bill. 

Mr. Chairman, I respectfully suggest that it is more consistent with the con- 
gressional thinking of these times, and with the commonsense thinking of the 
American people, that we should continue with our program of protecting the 
waters of our lakes and rivers from contamination and to encourage Chicago as 
well as all other cities and towns to safeguard the health of people by scientifi¢e 
disposal of that which poured into lakes and running streams can end only by 
bringing upon us one of the most frightful plagues in all history. 

The junior Senator from Wisconsin has pinpointed the reason why all the Na- 
tion, finally alerted, is rallying behind the O’Brien bill. : 


STATEMENT OF Hon. A. D. BAUMHART, JR., MEMBER OF CONGRESS (13TH OHIO 
District), IN Opposirion TO H.R. 1, BerorE House COMMITTEE ON PUBLIC 
Works 


Mr. Chairman, and members of the committee, I appreciate being given the 
opportunity to once again appear before you in opposition to H.R. 1, the Lake 
Michigan water diversion bill. 

Due to my congressional district bordering in large part on Lake Erie, I am 
particularly interested in this legislation. I feel impelled to express my opinion 
that it should not pass, but instead that it be tabled, along with other bills of 
this nature. 

There are several very important facts which, in my opinion, should be given 
close scrutiny before any attempt is made to report this bill out of committee. 

Recently the Congress passed legislation concerning the St. Lawrence Seaway, 
We all expect great gains from the improvement of our inland harbors and 
ports. My own district depends heavily upon the well-being of inland shipping 
and shipbuilding industries, and all our great State of Ohio needs increased 
water transportation for our coal, steel, iron, rubber, oil, and other products. 
I believe the St. Lawrence Seaway will also bring great gains to the city of 
Chicago, and to the State of Illinois. Therefore I feel it is highly inconsistent 
to permit the sanitary district of the city of Chicago to deprive the Great Lakes- 
St. Lawrence water basin of water which legally and equitably belongs therein. 
The specious plea of the sanitary district of Chicago that it will cost money to 
do that which every municipality except Chicago on the Great Lakes has been 
and now is doing—namely, returning their treated effluent to the basin from 
which it came, is hardly a valid argument. How could Congress possibly 
justify such an action? 

Another very important fact is that our State Department has, by request, 
asked Canada to notify us as to her feelings about this proposed diversion of 
the natural flow of waters. Our country did not become the great world leader 
it is by abrogating treaties. We need the friendship and cooperation of Canada 
today more than we ever have before. Could we possibly object if she, in return 
for our action, decided to divert the flow of the Columbia River’s waters? 
Would we not find ourselves in the “loser’s corner” in this respect? I feel it 
is important that we should wait for this reply from Canada. 

Another fact is that the Supreme Court has pending before it cases concern- 
ing the issue of water diversion from Lake Michigan. According to informa- 
tion received from the Office of the Clerk of the Supreme Court, these pending 
eases cannot possibly be decided before sometime in April, due partly to the 
fact that defendants in the matter have asked for an extension of time to the 
Sist of March in order to file their brief. The question naturally arises as to 
whether we should be acting on legislation on an issue now before the Supreme 
Court. 

In connection with these cases, the Army Corps of Engineers has been re- 
quested to file a report with the Solicitor General’s Office as to technical aspects 
of the court cases. This report would include a study of the navigation aspects 
involved. The report is now completed, but is in the process of transmittal to 
the Department of Justice. It is estimated that it may be a matter of 2 weeks 
and possibly longer before this report gets through normal channels, and of 
course it will not be released without the permission of the Solicitor General. 
s feel certain that important facts, pertinent to this legislation, are embodied in 

at report. 

Efforts have been made since 1937 to pass bills allowing for diversion of water 
in opposition to the amount allowed by the Supreme Court decree of 1930. Dur- 
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ing the 83d Congress and the 84th Congress bills were passed by both the House 
and Senate, and vetoed by the President. During the past 85th Congress, the 
bill was passed by the House but not acted upon by the Senate. It has been 
indicated that this legislation, in its present form at least, will have the opposi- 
tion of the Bureau of the Budget. It seems fairly evident that the bill would 
not be looked upon with favor by the administration. 

Without attempting to be too critical of the advocates of this legislation, the 
question inevitably arises as to whether the sanitary district cannot increase the 
present treatment of sewage and industrial wastes so as to reduce the demand 
for more diverted water for dilution purposes. Let me say that while I sympa- 
thize with the city of Chicago in its desperate need to solve its sewage disposal 
problem, I submit that it can use the various means at hand to do this. 

- I am firmly convinced that H.R. 1 is not only legally indefensible, both from 
the point of view of domestic and international law, but also economically 
unsound. 

I, therefore, join wholeheartedly with my fellow Members from the great State 
of Ohio, together with those from Wisconsin, Michigan, Minnesota, Pennsyl- 
vania, and New York in protesting the consideration of, or passage of, this 
legislation. 


STATEMENT OF FRANK P. ZEIDLER, MAyor, City OF MILWAUKEE, WIS., IN OPPOSI- 
TION TO H.R. 1, 86TH CoNneRESS, To REQUIRE A Stupy AND To AUTHORIZE 
INCREASED DIVERSION OF WATER FROM LAKE MICHIGAN INTO THE ILLINOIS 
WATERWAY, PREPARED FOR THE COMMITTEE ON PUBLIC WORKS OF THE HOUSE 
oF REPRESENTATIVES 


Mr. Chairman and gentleman of the committee, bill H.R. 1 before the present 
Congress asks for an additional 1,000 cubic feet per second diversion of Lake 
Michigan water into the drainage system of the Metropolitan Sanitary District 
of Greater Chicago in order to test the effect of this fresh water supply and the 
oxygenation caused thereby on the drainage canal. 

It seems to me that the determination of what the effect of introducing 
further Lake Michigan water into the district will be is largely dependent upon 
what is happening in the works of the Metropolitan Sanitary District of Greater 
Chicago. Obviously, the effects of added Lake Michigan water on the water in 
the Chicago Sanitary Canal will be profoundly influenced by the degree of effi-. 
ciency which the sanitary district maintains in its operations and by many other 
factors under the direct and sole control of the sanitary district. 

Thus, it seems to me to be an absurd proposition to ask the Secretary of the 
Army (acting through the Chief of Engineers) to investigate the effects of the 
additional diversion of water into the sanitary canal of Chicago if no one is to 
closely scrutinize and watch the operations of the sanitary district. The find- 
ings of the investigation can have no validity whatsoever if the operations of the 
sanitary district are not carried on at their highest degree of efficiency. 

The Congress of the United States and various national governments have 
been reluctant to look into the operation and methods of the Metropolitan 
Sanitary District of Greater Chicago, largely on the grounds that this agency is a 
creature of the government of the State of Illinois, is responsible to that State 
government, and also is responsible to the people in the Chicago area. However, 
one has but to point out the contradictory position of the officials of this sanitary 
district in the past to learn that the operations of the sanitary district are not 
uniform in their efficiency. While the district officials have claimed the highest 
efficiency, apparently from recent testimony this has not been so. 

For instance, the testimony given by Casimir Griglik, a trustee of the district, 
before the Subcommittee on Rivers and Harbors of the Committee on Public 
Works of the House of Representatives on March 26, 1956, asserted that the 
Chicago Sanitary District was operating at a degree of efficiency of around 90 
percent. However, news articles which appeared in two of the major Chicago 
Papers, the Chicago Tribune and the Chicago Daily News, on September 4, 1957, 
point out the fact that Chief Engineer Horace P. Ramey, of this district, appear- 
ing before a grand jury testified that the district was not operating at the 
efficiency which Mr. Griglik stated to the House subcommittee, but was operating 
at much less efficiency and was dumping increasing tonnages of untreated sludge 
in the canal each day. 

I submit that it is ridiculous and absurd for the U.S. Army engineers to at- 
tempt to make any scientific determination of the effects of Lake Michigan water 
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on the water in the sanitary canal, for the sanitary district can always demon- 
strate that the canal is in a state of pollution simply by dumping more sludge 
into the canal. The sanitary district, the city of Chicago, and the surrounding 
communities have no justification in asking for increased water diversion because 
they do not operate their sanitary system at its highest efficiency. 

The city of Chicago still has many unmetered water outlets which increase 
the flow of water through district facilities and make the treatment and pollu- 
tion problems more difficult for the sanitary district. The sanitary district, 
according to a report made by the Illinois Legislative Council in 1953, is not 
taking enough vigorous steps to reduce industrial pollution and, as it has lately 
been proven, has not operated its works at greatest efficiency. 

How is the Congress of the United States going to insure the rest of the 
communities and States of the Great Lakes who also have an interest in the 
level of the lakes that the sanitary district and the Chicago communities within 
the district are engaging in a maximum effort to treat their sewage before 
pouring an effluent into the sanitary canal? No one yet has been able to 
make this district meet its obligations. 

Since no other State has the right to interfere with the sanitary district and 
since the imperfect operations of this district are leading to incessant demands 
to diminish the rights of others in the waters of Lake Michigian and the Great 
Lakes, the only alternative left to communities outside of the district is a cate 
gorical opposition to the proposals to divert more water from Lake Michigan 
and the Great Lakes. This is the only means by which the people of Chicago 
and other communities will be brought to the realization that they are paying 
money for the operation of a sanitary district which is not carrying out its 
responsibilities. 

It is not too much to suggest that if the Metropolitan Sanitary District of 
Greater Chicago, the Chicago people, and the Chicago newspapers (who are fool- 
ing the people by not reporting the full story of the operations of the sanitary 
district) insist on their demands for additional diversion of Lake Michigan 
water, then the rest of the States could demand that the sanitary system of 
Chicago be federalized in order to insure that the diversion of water from the 
Great Lakes is not taking place unnecessarily. H.R. 1 should be categorically 
opposed because it is absurd from a scientific point of view, and because the sani- 
tary district still has much that it can do to end pollution in the sanitary canal 
before it should ask for more water from Lake Michigan to flush untreated sew- 
age down to the Mississippi. 


KEnosuHa, WIs., February 17, 1959. 
CHAIRMAN, PuBLIC WoRKS SUBCOMMITTEE, 
House of Representatives, Washington, D.C.: 
way Kenosha Board of Harbor Commissioners are strongly opposed to bill 
Passage of this bill will mean untold financial loss and damage to commercial 
and recreational facilities. 
With water levels at their lowest point in many years it seems impossible that 
consideration should be given at this time for more diversion. 
Defeat of this bill is a must if we are to grow and prosper with the St. Law- 
rence Seaway. 
KENOSHA BOARD OF HARBOR COMMISSIONERS. 


Mr. Kuvuczynsxt. Mr. Chairman, could you inform the committee 
as to what the program or procedure will be on March 3 or what wit- 
nesses we will have. I am sure we will have the Corps of Engineers. 

Mr. Buarnix. The Chair, with the approval of the members, hopes 
we may come to an agreement on continuing these public hearings on 
Tuesday, March 3, at which time we will hear the Federal agencies, 
the Corps of Engineers, the Department of Health, Education, and 
Welfare, the State Department, the Bureau of the Budget; by that 
time we are sure their statements will be completed. We shall 


also. 
hear those witnesses, such as Mr. Paul Adams, attorney general of 
Michigan, and others, who asked for additional time to enable them to 
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compile additional material which they wish to present to the 
committee. 

Mr. aaa inaiad Will Mr. Adams speak for all the attorneys 

nera. 

Mr. Buatnix. They are having a conference this week or next. He 
could very well be authorized to present whatever resolution or con- 
clusions they may agree upon at that conference. 

Mr. Kiuczynsx1. The reason I asked that question, Mr. Adams, the 
attorney general of Michigan, said that we are kind of steamrollin 
this H.R. 1 and he didn’t have enough notice. I notice that he ha 
20 pages of testimony. Now that he has all the time he probably will 
have 50 pages. 

I think this committee ought to try to find out from the attorneys 
general whether Mr. Adams is going to speak for all of them or if 
they all want to be heard. 

Mr. Buatrnrx. We will ask them and find out as quickly as we can. 
Regarding the complaint of lack of sufficient time to prepare for this 
hearing, by way of explanation for the record, the staff was prompt 
and sent out the notices on Friday, February 6, for the hearings which 
were scheduled for the 17th. That is about 10 days’ notice, which is 
better than we usually are able to give because we ourselves do not 
know on what week in advance we can schedule a given hearing. 

Mr. Adams did not get any notice because he has never appeared 
before this committee before, he has never asked to appear, we had 
no record of any communications from him, and had no idea he was 
interested in it. However, he did not have the time, through no fault 
of our own, either, but I would like the record to show that the Dep- 
uty Attorney General to Mr. Adams, Mr. Olds, has been in office for 
20-some years, maybe 25 years, and most of that time he has worked 
on this Chicago water diversion problem, and so what material was 
not available to them I don’t know. They were the best prepared of 
any of the witnesses we had yesterday. I do not say this as a criti- 
cism of any of the witnesses—it is their right to state their com- 
plaints—but I do want the record to show that the chairman and the 
staff made every effort to notify every person and every State, munici- 
pality or organization that was interested in this problem. 

Mr. Scuerer. Mr, Chairman, it appears that the hearings starting 
on March 3 will last longer than 1 day then. 

Mr. Bucxtey. Mr. Chairman, I think we ought to have the hearings 
for 1 day, on March 3, and then go into executive session on March 
4 to consider the bill. 

Mr. Kuvczynsxt. This is H.R. 1, first bill introduced ; we are work- 
ing on three and four now. I think we ought to dispose of it. 

r. Buatnix. The Federal agencies will not require much time. It 
depends, of course, what questioning might be necessary. I am sure 
we will be able to conclude that in 1 day. 

Mr. Scuerer. As you mene mae is this meeting being held 
today and then I understand one being held next week, and out of 
those two meetings may come some requests from State officials. 

Mr. Biatnix. Yes, to present any new or additional material which 
we may have covered. If they need time, I am sure we could carry 
over to the following morning but it is the wish of the Chair that we 
complete, if possible, all hearings on this during ‘Tuesday, March 3, 
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ing into afternoon session, if necessary ; or even going into Wednes- 
ay morning; but as promptly after that as possible we should 
into executive session for consideration and marking up of the bill. 

Mr. Dootzy. Mr. Chairman, is it a violation of protocol or courtesy 
to limit the witnesses to time? 

Mr. Buatntx. We have been trying to limit them by asking them 
to include in their written statement al] background material necessary 
for logical sequence and continuity, but to restrict their ora] testimony 
to new and additional material. 

Mr. Dootey. I see. 

Mr. Scuerer. As shown here the other day we have a new Demo- 
cratic attorney general in Ohio. As one of his deputies related they 
hadn’t had time to prepare and they want to appear at the hearing 
on March 3, and.I want to be sure to protect his interests. 

Mr. Bucktey. Is he a real Democrat ? 

Mr. Scuerer. Yes. 

Mr. Kuuczynsx1. When was he elected, in November? He knew all 
about this diversion bill. 

Mr. Buiatnix. If there are no further questions, the hearing is ad- 
journed, 

. (Thereupon, at 12 noon, the committee was adjourned.) 
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TUESDAY, MARCH 3, 1959 


Houses or REPRESENTATIVES, 
CoMMITTEE ON Pusiic Works, 
Washington, D.C. 

The committee met, pursuant to adjournment, in room 1302, New 
House Office Building, at 10:10 a.m., Hon. Clifford Davis presiding. 

Mr. Davis. The committee will be in order, 

I will ask the cooperation of the visitors in connection with this 
hearing. We are resuming consideration of H.R. 1, a bill to require a 
study to be conducted of the effect of increasing the diversion of 
water from Lake Michigan into the Illinois Waterway for navigation, 
and for other purposes. 

We expect much of the testimony will be repetitious. It is all a 
matter of record. We have heard this before. I would ask you gen- 
tlemen with all courtesy to summarize your statements. If you do, 
we would certainly appreciate it, because as I repeat, this has all been 
made a matter of record previously and if we go over this over and 
he ain, we just will not make the progress to which we are 
entitled. 

All of us are very oe That does not mean we are not going to 
give this a most thoroug a and the most thorough considera- 
tion, but I do ask you on behalf of the committee please to summarize 
your remarks, and please do not be repetitious, because we would like 
to conclude this hearing, and we must conclude this hearing today. 

Due to the fact that certain witnesses are in the city of Washington 
oon of their position, we are going to call the outside witnesses 

t. 

First I am going to ask the Honorable Paul L. Adams, attorney 

general of the State of Michigan, if he will come around. 


STATEMENT OF HON. PAUL L. ADAMS, ATTORNEY GENERAL OF 
THE STATE OF MICHIGAN—Resumed 


Mr. Pavut Apams. Thank you very much, Mr. Chairman and mem- 
bers of the committee. 

I have a prepared statement and sufficient copies have been made 
available for distribution to the members of the committee. 

Mr. Chairman and members of the committee, first I will read a 
summary of my statement, which appears on the front of my state- 
ment, and then I have some very brief and informal remarks which 
I would like to make, and I would request that following that the 
committee hear the testimony of Mr. Milton P. Adams, because he 
has new matter which has been developed since we were here before 
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the committee 2 weeks ago, and the two are related. So if he could 
follow my statement, I would appreciate that. 

We wish merely this morning to make the three points that are set 
forth inthesummary: 

I. The State of Michigan demands and insists that the State of 
Illinois and the Metropolitan Sanitary District of Greater Chica 
answer the propounded interrogatories, and that this committee make 
an investigation of the activities of the Metropolitan Sanitary District 
of Greater Chicago for the purpose of finding out why this district 
has failed properly to collect and treat its sewage and industrial 
wastes. 

II. The protest of the Canadian Government recently received by 
our State Department—and which I understand will be released at 
2:30 p.m. today—makes it imperative that the Congress refrain from 
passing H.R. 1 and similar bills until our Government has made a 
good faith effort to negotiate with Canada for a solution of the diver- 
sion problem pursuant to accepted principles of international law 
applying to the use of international systems of water. _ 

Ill. The Congress of the United States has no constitutional power 
or right to pass a law authorizing a diversion of water from Lake 
Michigan to the Mississippi River Basin for the purpose of assisting 
the State of Illinois and the Metropolitan Sanitary District of Greater 
Chicago to dilute or flush or in any manner carry away sewerage and 
industrial wastes. 

My full statement is as follows: 

I. The State of Michigan demands and insists that the State of 
Illinois and the Metropolitan Sanitary District of Greater Chicago 
answer the propounded interrogatories. 

In the statement which I presented to the committee on February 
17, 1959, we propounded a number of interrogatories. Since that time 
I have addressed the following letter to Governor Stratton [reading]: 

At the hearings which were held by the subcommittee of the Committee on 
Public Works of the House on February 17 concerning H.R. 1 and similar bills, 
I delivered a statement (copy enclosed) containing certain interrogatories to 
be answered by the Metropolitan Sanitary District of Greater Chicago. Enclosed 
is a copy of “Interrogatories Addressed to the State of Illinois and the Metro- 
politan Sanitary District of Greater Chicago.” With the exception of No. 1, 
which has been added, the rest of them are identical to the ones contained in 
my statement. The purpose of sending these interrogatories to you is so that 
we may secure answers to the questions which they contain. 

The answers to these questions will give the committee, the public, and 
yourself as well as ourselves the benefit of information which we all need to 
determine the deficiencies in the operations of the sanitary district. 

The hearings before the House subcommittee will resume on March 3. It 
would be most helpful if we could receive answers to the interrogatories prior 
to that time. 

Copies of this letter with transmittal letters were mailed to Mr. 
Castle, attorney general of Illinois, and to Mr. Root, attorney for the 
Metropolitan Sanitary District of Greater Chicago. I need not repeat 
these interrogatories here except to say that the following was added 
and made No. 1, the rest being renumbered to correspond [reading]: 
To the State of Illinois and the Metropolitan Sanitary District of Greater 

Chicago: 

1. What is the amount of water taken from Lake Michigan as domestic, indus- 

trial, and commercial pumpage by Chicago and by other municipalities, by 


int 
or 
re: 
giv 
in 
Gi 
tic 
| 
sal 
| th 
| 
to 
fre 
li 

| 
| 
go 
sic 
ap 
Ca 
ag 
the 
de 
| In 
diy 
vel 
Gr 
thi 
pre 
ac 
res 
nal 
an 
| of 
cel 
pr 
wil 
ho 
pri 
wit 


acre .. 


oe 


LAKE MICHIGAN WATER DIVERSION 225 


industrial plants or other establishments, which after use is discharged directly 
or indirectly into streams, conduits, sewers, or any other device, whose contents 
reach the Mississippi side of the divide? 

(a) Name these municipalities, industries, plants, and establishments and 
give the pumpage of each for the latest available year record. 

It can be observed that the answer to these questions calls for an 
investigation of the activities of the Metropolitan Sanitary District of 
Greater Chicago, which are relevant to the inadequacies and malfunc- 
tioning of its sewerage collection and treatment systems. It is cer- 
tainly within the province of this committee to conduct such an in- 
Bebgotion because, until the State of Illinois and the sanitary district 
satisfies you and the rest of us that it is doing everything known in 
the science of sewerage collection and treatment to assure proper han- 
dling of its industrial and domestic wastes, it has no business comin 
to Congress and asking for its permission to increase the amount o 
fresh water diversion Reet Lake Michigan in direct defiance of the 
limitations contained in the Supreme Court decree of April 21, 1930. 

II. Protest of the Canadian Government recently received by our 
State Department makes it imperative that the Congress refrain from 
passing H.R. 1 and similar bills until our Government has made a 
good-faith effort to negotiate with Canada for a solution of the diver- 
sion problem pursuant to accepted principles of international law 
applying to the use of international system of water. 

ince the hearings here on February 17 and 18, the Government of 
Canada has handed our State Department a strong note of protest 
against the provisions of these bills. This protest came about because 
the question was raised in the Canadian Parliament, where it was 
debated several times during the months of January and February. 
In these debates it is evident that the Canadians believe that the 
diversion of water imposed by these bills would seriously and ad- 
versely affect their navigational and hydroelectric interests in the 
Great Lakes-St. Lawrence Basin. 

In the face of such a protest what should the Congress do? Should 
this protest be ignored—should Congress act in direct defiance to the 
protest—or should Congress accord it the respect that it is due under 
accepted and sound principles of international law ? 

If our Nation is to be respected among the powers of the earth— 
if we expect other nations to treat their international obligations with 
respect—then certainly it behooves us in specific instances of this 
kind to act in the same manner in which we want to be treated by other 
nations. 

Let’s not forget that our international policies as viewed by other 
peoples of the world are judged not entirely by what the President 
and the Secretary of State do or say, but also by what the Congress 
of the United States does or says. In fact, many nations insist that 
certain facets of our international policy is indicated by what appears 
in our newspapers, what is heard on the radio, and in fact even what 
private citizens say either at home or while abroad. 

Thus, if we expect other nations of the world to conduct themselves 
within the norm of accepted principles of international law, it be- 
hooves all of us, both officially and unofficially, to adhere to the same 
principles, which we call upon others to respect, when we are faced 
with making a decision with regard to a particular problem. 
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On February 12, 1958, the Committee on Interior and Insular Af- 
fairs of the Senate sent to the Secretary of State requesting that it 
be provided with a memo— 


on the international law applicable to the proposed diversion by Canada from 
the Kootenay River into the Columbia and from the Columbia into the Fraser, 


The committee also asked the State Department that the memo— 


should first analyze the law under the treaty of 1909; and, secondly, what the 
Department believes would be the rights of the parties under general interna- 
tional law in the absence, or in the event of abrogation of, the treaty. 


In August 1958 the State Department transmitted to the Senate 
Committee on Interior and Insular Affairs the study prepared by 
William Griffin, entitled “Legal Aspects of the Use of Systems of 
International Waters” and this study was printed as Senate Docu- 
ment No. 118. This is an exhaustive study of the principles of inter- 
national law which should apply to the use of international water 
systems. It contains the statement of the Canadian position, the 
history of the negotiations leading up to the Boundary Water Treaty 
of 1909, and the part that the Chicago diversion played in the pro- 
visions that finally went into the treaty. 

Now, what were the principles of international law contained in 
this study which we call upon other nations to respect in dealing 
with the use of systems of international waters? 

These principles are finally outlined under “VIII: Conclusions 
Regarding Principles of Customary Law Governing Systems of In- 
ternational Waters,” appearing on pages 89 to 91 of this document, 
[Reading :] 


It is believed that any examination, such as the foregoing, of the sources of 
international law demonstrates that there are principles of international law 
governing systems of international waters in the sense that if issues with re- 
gard thereto were to be posed before an international tribunal it would pro- 
nounce judgment in accordance with such principles. F 

Bearing in mind that as used in this study “system of intern»tional waters” 
refers to an inland watercourse or lake, with its tributaries and distributaries 
any part of which lies within the jurisdiction of two or more States, and 
“riparian” and “coriparian” refer to States having jurisdiction over parts of 
the same system of international waters—it is believed that an international 
tribunal would deduce the applicable principles of international law to be along 
the following lines: 

1. A riparian has the sovereign right to make maximum use of the part of 
a system of international waters within its jurisdiction, consistent with the 
corresponding right of each coriparian. 

2. (a) Riparians are entitled to share in the use and benefits of a system of 
international waters on a just and reasonable basis. 

(6) In determining what is just and reasonable, account is to be taken of 
Tights arising out of— 

(1) Agreements; 

(2) Judgments and awards; and 

(3) Established lawful and beneficial uses; and of other considerations 
such as 

(4) The development of the system that has already taken place and the 
possible future development, in the light of what is a reasonable use of the 
water by each riparian; 

(5) The extent of the dependence of each riparian upon the waters in 
question: and 

(6) Comparison of the economic and social gains accruing, from the vari- 
ous possible uses of the waters in question, to each riparian and to the entire 
area dependent upon the waters in question. 

8. (a) A riparian which proposes to make, or allow, a change in the existing 
regime of a system of international waters which could interfere with the 
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realization by a coriparian of its right to share on a just and reasonable basis 
in the use and benefits of the system, is under a duty to give the coriparian an 
opportunity to object. 


(b) If the coriparian, in good faith, objects and demonstrates its willing- 
ness to reach a prompt and just solution by the pacific means envisaged in article 
33(1) of the Charter of the United Nations, a riparian is under a duty to 
refrain from making, or allowing, such change, pending agreement or other 
solution. 

The foregoing principles are not entirely new. They are merely 
restated so that we may understand them in connection with specific 
controversies which has arisen between our Government and Canada. 
They apply equally to us as well as to Canada. They apply equally 
to the diversion of water at Chicago, which this bill proposed to aug- 
ment, as they do to the intentions of Canada to divert the waters 
of the Columbia and other rivers, which might cause us injury. 

I should like to emphasize the principles stated in No. 3(b), which 
in substance states that whenever the coriparian nation objects or 
files a protest against a proposed change in the existing regime of 
international waters, the nation desiring to make the change should 
refrain from putting it into effect until opportunity has been afforded 
to negotiate and satisfactorily compose the difference, and if such 
negotiations fail to achieve a mutually satisfactory solution, then the 
matter should be referred to arbitration or the International Court of 
Justice. 

So here we are, all of us, knowing that the Canadian Government 
has lodged a vigorous protest with our State Department against 
the augmentation of the diversion at Chicago proposed in these 
bills. If we expect to abide by the principles of international law 
which our own Government has laid down by its State Department, 
the Congress of the United States, including each member of this 
committee, should refrain from passing any hw which would cause 
us, our Government, the President, the Secretary of State, embar- 
rassment not only in the conduct of our relations with Canada, but 
in the conduct of our relations with the other nations of the world. 

Therefore, gentlemen of this committee, I am most strongly urging 
upon you that H.R. 1, and all other similar bills, either be tabled or 
that they be reported out with the recommendation that they do not 


pass. 

III. The Congress of the United States has no constitutional power 
or right to pass a law authorizing a diversion of water from Lake 
Michigan to the Mississippi River Basin for the purpose of assisting 
the State of Illinois and the Metropolitan Sanitary District of Greater 
Chicago to dilute or flush or in any manner carry away sewerage and 
industrial wastes. 

At various times it has been stated that H.R. 1, as well as its com- 
ener bills, were beyond the power of Congress to enact because the 

nstitution of the United States did not delegate to the Congress 
the power to divert water from one basin to another for the purpose 
of aiding the sanitation facilities of a State which seeks such diver- 
sion. Despite the decision of the Supreme Court in the cases of the 
State of Wisconsin, et al. v. the State of Illinois, et al. (281 U.S. 179), 
one in the decree of April 21, 1930) that the diversion of water 

or sanitation purposes was “inadmissible,” everybody from the State 
of Illinois has proceeded blissfully along in direct defiance of this 
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decision by introducing into Congress year in and year out a constant 
stream of bills to augment the diversion limited by that decree. 

A pernicious practice has grown up among us which seems to rele- 
gate to the Supreme Court of the United States alone the duty and 
responsibility of determining the constitutionality of legislative acts. 
It took a lot of doing on the part of Chief Justice Marshall in Mar- 
bury v. Madison, to lay down the doctrine that the Supreme Court, as 
oat a the Congress and the President, was compelled to scrutinize an 
act passed by the Congress and determine its constitutionality. Chief 
Justice Marshall made it very plain that it was the primary duty of 
the Congress and President to make this determination while the law 
was being considered and that the Supreme Court could only consider 
its constitutionality when there was brought before it “a case” by the 
adversary litigants in which the constitutional question was raised 
and was necessary to the decision of that “case.” 

Each Member of Congress takes the same oath of office to protect 
and defend the Constitution of the United States, as does each mem- 
ber of the Supreme Court, and therefore has an obligation to con- 
sider seriously the constitutionality of all bills under consideration 
by the Congress. It is our contention that the diversion of water 
proposed by H.R. 1 is unconstitutional because this water is not di- 
verted for navigation but for a non-Federal purpose, namely, the 
dilution and flushing of sewage and industrial wastes of the Metro- 
politan Sanitary District of Greater Chicago. 

In considering the terms which should be contained in the decree of 
April 21, 1930, the Supreme Court of the United States, speaking 
through Mr. Justice Holmes in Wisconsin v. Illinois (281 US. 179), 
used the following language [reading] : 

It already has been cecided that the defendants are doing a wrong to the 
complainants and that they must stop it. They must find a way out of their 
peril. We have only to consider what is possible if the State of Illinois devotes 
all its powers to dealing with an exigency to the magnitude of which it seems 
not yet to have fully awakened. It can base no defenses upon difficulties that it 


has itself created. If its constitution stands in the way of prompt action it 
must amend it or yield to an authority that is paramount to the State. 


Therefore, if the State of Illinois and the Sanitary District of 
Chicago was doing a “wrong” to the other States by diverting water 
for sanitation purposes, it is difficult for us to see how the Congress 
can undo this “wrong” or change the “wrong” into a “right” by au- 
thorizing an augmentation of that diversion. 

I am appending hereto a brief which deals with this important issue. 
It is not an exhaustive brief, but it will indicate clearly what were 
the legal bases upon which the Supreme Court of the United States 
determined that the diversion of water by the State of Illinois for san- 
itation purpose was a “wrong” which the Court had to make right 
under its adjudicatory powers granted it by the Constitution of the 
United States. 

Now, gentlemen, mindful of your request that we bring before you 
only new matter, following our appearance before this committee 2 
weeks ago I, as attorney general of the State of Michigan, was able 
to procure an aerial survey of certain portions of the Chicago Drain- 
age Canal and the sewage system of the city of Chicago and the 

reater Chicago Sanitary District. 
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Mr. Milton P. Adams, who is the head of the Water Resources Com- 
mittee for the State of Michigan, has examined these photographs 
and is in a position to interpret them for you. We have numerous 

hotographs, and many of them we believe to be highly neem 
We wish we had the time to go over all of them with you here this 
morning. 

ll in the interests of hitting only the most important mat- 
ters, Mr. Adams will confine his testimony primarily to the sludge 
beds of the district, which are about 10,000 feet in length. These are 
open beds into which activated sludge is poured and the effluent is dis- 
that is, the live effluent is into the canal. 

I might say that in our conferences yesterday with the Solicitor 
General of the United States, Mr. Rankin, we had the testimony of 
Mr. Anderson, the sanitary engineer for the district, and he con- 
firmed the statements of Mr. Milton P. Adams that this is a most ex- 
traordinary way to handle sewage in a great metropolitan area. When 
asked about this, he said it was unusual and unorthodox and tempo- 
rary. 

However, we have been told that this has been going on, this tempo- 
rary expedient, since the year 1943, This is just one other example 
of the way the sanitary district has been a law unto itself, uncontrolled 
by the State of Illinois, or, apparently, by any other body. We cer- 
tainly believe that this committee and the Congress of the United 
States should not lend its services and its assistance to correcting a 
condition that has been created by the district and that can be cor- 
rected by using just the everyday ordinary methods of sanitation that 
are known to all of us. 

I would like to submit my brief at this time. 

Mr. Davis. Without objection, it may be made a part of the record 
at this point. 

(The document referred to, a legal brief by Paul L. Adams, attor- 
ney general of the State of Michigan, on “The Unconstitutionality of 
H.R. 1 and Similar Bills of the 86th Congress,” is as follows :) 


SUMMARY OF BRIEF 


I. Applicable constitutional provisions. 

II. It is a fundamental principle of international law, to which the United 
States avows adherence, that independent sovereign States own, as against all 
other independent sovereign States, all of the public domain within their 
respective external boundaries, including all land and water areas within their 
Territorial confines, even thought the land therein may be held in private 
ownership. 

III. Upon the ratification and promulgation of the definitive treaty of peace 
between Great Britain and the United States in 1783, Great Britain surrendered 
to the United States all of her proprietary and Territorial rights in and to all 
of the land and water within the recognized external Territorial boundaries of the 
United States, and all of those rights at once vested in the people of the several 
States, in whom sovereignty resided, and are now possessed by the several 
States, except to the extent they have since been delegated by the Federal 
Constitution to the Congress of the United States. 

IV. Upon admission into the Union of the State of Michigan, it became a 
constituent member of the United States, and was admitted into the Union upon 
an equal footing with the original States in all respects whatever, and as 
such State it possessed and possesses all of the sovereign proprietary and Terri- 
torial rights which had been held and exercised by any of the Thirteen Original 
States, or by any of the States created out of the Northwest Territory. 
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V. The State of Michigan, as one of the States in the American Union, being 


essed of all of the sovereign territorial and proprietary rights of one of the 
Original States, which States were and are possessed of all those rights, which, 
before the separation from Great Britain had been exercised by the King and 
Parliament of England, has a right to determine, as a part of its own internal 
policy, whether the ownership of the riparian proprietors upon its navigable 
waters, is limited to the meander lines or whether that ownership shall be con- 
strued to extend to the middle line or thread of the stream. 
VI. Riparian rights on a stream or lake are incidents of property, which are 


protected by the law of property. 
VII. The State of Michigan, as the sovereign proprietor of all of the public 


domain within the territorial boundaries of the State, has a right to have the 
water of the Great Lakes and of the connecting waters between the same, main- 


tained at its natural and normal level. This right is a right of property, a right 
as sacred as the right to the soil over which the water flows—a right of which 
no one may be disseized but by lawful judgment of his peers or by due procegg 
of law. Such right is inseparably annexed to the soil, and passes with it asa 
part and parcel of the land, subject only to the paramount right of Congress 
to utilize and improve such waters for the purpose of navigation. 

VIII. The lowering by the State of Illinois and the Sanitary District of Chi- 
cago of the level of the connecting waters between the Great Lakes, the St. Mary's 
River, the St. Clair River, Detroit River and the lowering of the waters of the 
connecting channels constitutes a taking of the property of the riparian proprie- 
tors thereon within the meaning of the Sth and 14th amendments to the Con- 
stitution of the United States. 

IX. The waters of the Great Lakes are governed by the provisions of the 
ordinance of 1787. 

X. The constitutional power given to Congress to regulate commerce between 
ae does not give it power to destroy such commerce as will be done by 

XI. As owners and proprietors of the submerged land under the waters of 
the Great Lakes, the State of Michigan is entitied to have the water in the 
Great Lakes and in the connecting channels to be maintained at their natural 
and normal level, unimpaired in quantity by any other proprietor, subject only to 
the paramount power of Congress to improve navigation thereon. 


(Legal brief appendix to statement by Paul L. Adams, attorney 
sacha of the State of Michigan, made to the Subcommittee on Public 
orks of the House of Representatives on March 8, 1959:) 


I. APPLICABLE CONSTITUTIONAL PROVISIONS 


The following are pertinent provisions of the Constitution of the United States 
and its amendments: 

: (a) ea fifth amendment to the Constitution of the United States provides 

par. 1): 

“No person * * * will be deprived of life, liberty, or property, without due 
process of law, nor shall private property be taken for public use, without just 
compensation.” 

(b) Paragraph (3) of section 8 of article I of the Constitution of the United 
States provides that— 

“The Congress shall have power * * * to regulate commerce with foreign na- 
tions, and among the several States, and with the Indian tribes.” 

(c) The ninth amendment to the Constitution of the United States provides: 

“The enumeration in the Constitution, of certain rights, shall not be con- 
strued to deny or disparage others retained by the people.” 

The 10th amendment to the Constitution of the United States provides: 

“The powers not delegated to the United States by the Constitution nor pro- 
es by it to the States, are reserved to the States respectively, or to the 
people.” 

Section 1 of the 14th amendment to the Constitution provides: 

“Nor shall any State deprive any person of life, liberty or property without 
due process of low.” 

Il. It is a fundamental principle of international law, to which the United 
States avows adherence, that independent sovereign States own, as against 
all other independent sovereign States, all of the public domain within their 
respective external boundaries, including all land and water areas within their 
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territorial confines, even though the land therein may be held in private owner- 
ship. 
“Yaylor International Law,” chapter III, page 263. 
“] Halleck, International Law,” chapter VI, page 13. 
“Hall International Law,” fifth edition, chapter II, page 100. 
“Glenn, International Law,” paragraph 34, page 45. 
“Wheaton, International Law,” chapter IV, page 217. 
“1 Hyde, International Law,” page 272. 
“Wilson, International Law,” page 78. 
“1 Oppenheim, International Law,” third edition paragraph 172. 
“16 A. & E. Encyclopedia of Law, second edition 1183, 
“1 Cooley, Constitutional Limitations,” eighth edition page 4. 
“Grotius, Freedom of the Seas,” Magoffin edition chapter V, par, 35. 
33 Corpus Juris, 404. 
Church v. Hubvart (2 Cranch 187, 234; 2 L. Ed, 249, 264). 
United States vy. Smiley, et al (27 Fed. Cases 1132, Case No. 16317). 
Hudson County Water Co. v. McCarter (209 U.S. 349; 52 L. Ed, 828). 
Georgia v. Tenn, Copper Co. (206 U.S. 230; 51 L. Ed. 1088). 
Mayor of New York v. Milm (11 Peters 102, 139; 9 L. Ed. 648, 662). 

In ‘“Faylor, International Law,” chapter III, page 263, it is said: 

“A State as a corporate person may possess property, movable and immovable, 
either within its own limits or beyond them. The territorial property of a 
State consists of all the land and water within its geographical boundaries, in- 
cluding all rivers, lakes, bays, gulfs, and straits lying wholly within them. 
As incidents to such territorial possessions must be added a State’s jurisdiction 
over it marginal waters when its territory abuts upon the sea, and the right of 
its people to navigate such rivers as form boundaries between two or more 
States, or such as rising within one State traverse the territories of others on 
their way to the sea. The legal title to such territorial property may rest 
either upon (1) prescription, (2) conquest, (3) occupation, (4) accretion, or 
(5) cession.” 

In “1 Halleck’s International Law,” chapter VI, paragraph 13, it is said: 

“National territory consists of water as well as land. The maritime territory 
of every State extends to the ports, harbors, bays, mouths of rivers, and adja- 
cent parts of the sea enclosed by headlands belonging to the same State. Within 
these limits, it rights of property and territorial jurisdiction are absolute, and 
exclude those of every other State. The general usage of nations superadds to 
this extent of maritime territory an exclusive territorial jurisdiction over the 
sea for the distance of one marine league, or the range of a cannonshot, along 
all the shores of coasts of the State. The maxim of law on this subject, is terrae 
dominium finitur ubi finitur armorum vis, which is usually recognized to be about 
8 miles from the shore. And even beyond this limit, States may exercise a 
qualified jurisdiction for fiscal and defensive purposes, that is, for the execution 
of their revenue laws, and to prevent ‘hovering on their coasts.’ It is necessary 
to distinguish between maritime territory and territorial jurisdiction, which 
latter will be discussed in chapter.” 

In “Hall, International Law,” 5th edition, chapter II, plate 100, it is said: 

“The territorial property of a State consists in the territory occupied by the 
State community and subjected to its sovereignty, and it comprises the whole 
area, whether of land or water, included within definite boundaries ascertained 
by occupation, prescription, or treaty, together with such inhabited or uninhabited 
lands as are considered to have become attendant on the ascertained territory 
through occupation or accretion, and, when such area abuts upon the sea, together 
with a certain margin of water. 

“A state may acquire territory through a unilateral act of its own by occupa- 
tion, by cession consequent upon contract with another State or with a com- 
munity or single owner, by gift, by prescription through the operation of time, 
or by accretion through the operation of nature, 

“When a State does some act with reference to territory unappropriated by a 
civilized or semicivilized State, which amounts to an actual taking of possession, 
and at the same time indicates an intention to keep the territory seized, it is 
held that a right is gained as against other States, which are bound to recognize 
the intention to acquire property, accompanied by the fact of possession, as a 
sufficient ground of proprietary right. The title which is thus obtained, and 
Which is called title by occupation, being based solely upon the fact of appropria- 
tion, would in strictness come into existence with the commencement of effective 
control, and would last only while it continued, unless the territory occupied had 
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been so long held that title by occupation in its perfect form would suppose en 
act equivalent to a declaration that a particular territory had been seized as 
property, and a subsequent continuous use of it either by residence or by taking 
from it its natural products.” 

In “Glenn’s International Law,” paragraph 34, page 45, it is said: 

“The territorial property of a State consists of all the land and water within 
that portion of the earth’s surface which it claims by legal title, and, when it 
abuts upon the sea, together with a certain margin of water.” 

In “Wheaton’s International Law,” chapter IV, page 217, it is said: 

“The exclusive right of every independent State to its territory and other 
property, is founded upon the title originally acquired by occupancy, conquest, 
or cession, and subsequently confirmed by the presumption arising from the 
lapse of time, or by treaties or other compacts with foreign states. 

“This exclusive right includes the property or domain of the State, and those 
things belonging to private individuals, or bodies corporate, within its territorial 
limits. 

“The right of the State to its public property or domain is absolute, and excludes 
that of its own subjects as well as other nations. The national proprietary 
right, in respect to those things belonging to private individuals, or bodies 
corporate, within its territorial limits, is absolute, so far as it excludes that 
of other nations; but, in respect to the members of the State, it is paramount 
only and forms what is called the eminent domain, that is, the right, in case 
of necessity or for the public safety, of disposing of all the property of every 
kind within the limits of the State.” 

In “1 Hyde International Law,” page 272, it is said: 

“The supremacy of a State as sovereign over what constitutes the national 
domain, embracing the land and territorial waters and superadjacent air space, 
must be recognized as a fundamental principle of international law, to which 
the United States avows attachment.” 

In “Wilson International Law, page 78, it is said— 

“The word ‘domain’ refers rather to the entire range of exercise of dominion. 
{It is accordingly becoming more common to use the word ‘territory’ in the 
stricter sense as applying to the land of a State, over which the sovereignty is 
more absolute than over water or atmosphere. While the term ‘maritime 
territory’ is sometimes used, it seems to involve a contradiction, as would ‘aerial 
territory.’ ”’ 

In “1 Oppenheim International Law,” third edition, paragraph 172, it is 
pointed out that the domain of a State includes not only the land within its 
frontiers but the waters enclosed thereby, and the atmosphere above. 

Vattel, “Law of Nations,” book 2, chapter 7, declares that the domain of a 
sovereign state extends to everything it possesses, to all its possessions and ac- 
quisitions, to the property of the State and to the property of the individuals 
constituting that State which it is the duty of the State to protect. This right 
of domain is coextensive with the territorial jurisdiction of the state. 

In “16 American and English Encyclopedia of Law,” second edition, 1133, it is 
said: 

“A state has, as a general rule, absolute and exclusive jurisdiction over 
persons and things within its territory, and no powers within the territories 
of any other state.” 

In “3 Rose’s Notes,” page 203, it is said: 

“State has same undeniable and unlimited jurisdiction over all persons and 
things within its territorial limits as any foreign nation, where that jurisdic- 
tion is not surrendered or restrained by the Federal Constitution.” In ‘1 Cooley’s 
Constitutional Limitations,” eighth edition, page 4, it is said: 

“The sovereignty of the state commonly extends to all the subjects of govern- 
ment within the territorial limits occupied by the associated people who compose 
it; and, except upon the high seas, which belong equally to all men, like the 
air, and no part of which can rightfully be appropriated by any nation, the 
dividing line between sovereignties is usually a territorial line.” 

In Grotius on the Freedom of the Seas, Magoffin edition, chapter V, para- 
graph 35, in arguing for a freedom of the seas, the learned author says: 

“The question at issue then is not one that concerns an inner sea, one which 
is surrounded on all sides by the land and at some places does not even exceed 
a river in breadth, although it is well known that the Roman jurists cited such 
an inner sea in their famous opinions condemning private avarice. No. The 
question at issue is the outer sea, the ocean, that expanse of water which antiq- 
uity describes as the immense, the infinite, bounded only by the heavens, par- 
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ent of all things; the ocean which the ancients believed was perpetually sup- 
plied with water not only by fountains, rivers, and seas, but by the clouds, and 
by the very stars of heaven themselves; the ocean which, although surround- 
ing this earth, the home of the human race, with the ebb and flow of its tides, 
can be neither seized nor enclosed; nay, which rather possesses the earth than 
is by it possessed. 

“Further, the question at issue does not concern a gulf or a strait in this 
ocean, nor even all the expanse of sea which is visible from the shore.” 

In Church v. Hubbart (2 Cranch 187, 234; 2 L. Ed. 249, 264), it is said: 

“The authority of a nation within its own territory is absolute and exclusive. 
The seizure of a vessel within the range of its cannon by a foreign force is an 
invasion of that territory, and is a hostile act which it is its duty to repel.” 

In United States v. Smiley et al. (27 Fed. Cases 1132, Case No. 16317), Mr. 
Justice Field said: 

“Wheaton, in his treaties on international law, after observing that the mari- 
time territory of every state extends to the ports, harbors, bays, and mouths of 
rivers and adjacent parts of the sea enclosed by headlands belonging to the 
same state says, ‘The general usage of nations superadds to this extent of ter- 
ritorial jurisdiction a distance of a marine league, or as far as a cannon shot 
will reach from the shore along all the coasts of the state. Within these limits, 
its rights of property and territorial jurisdiction are absolute, and exclude those 
of every other nation’.” 

In Hudson County Water Co. v. McCarter (209 U.S. 349; 52 L. Ed. 828), it is 
said : 
“It is recognized that the state as quasi-sovereign and representative of the 
interests of the public, has a standing in court to protect the atmosphere, the 
water and the forests within its territory, irrespective of the assent or dissent 
of the private owners of land most immediately concerned.” 
In “33 Corpus Juris 404,” it is said: 
“The ‘domain’ of a state includes more than is expressed by the term ‘territory,’ 
for domain comprehends not only the land within its frontiers, but the waters 
enclosed thereby, and the atmosphere above. Domain is territorial, aquatic and 
aerial.” 
In Georgia v. Tenn. Copper Co. (206 U.S. 230; 51 L. Ed. 1038) it is said: 
“The state has an interest independent of and behind the titles of its citizens, 
in all the earth and air within its domain.” 
III. Upon the ratification and promulgation of the definite treaty of peace 
between Great Britain and the United States in 1783, Great Britain surrendered 
to the United States all of her proprietary and territorial rights in and to 
all of the land and water within the recognized external territorial boundaries 
of the United States, and all of those rights at once vested in the people of 
the several States, in whom sovereignty resided, and are now possessed by the 
several States, except to the extent they have since been delegated by the 
Federal Constitution to the Congress of the United States. 
Mayor New York vy. Milm (11 Peters 102, 139; 9 L. Ed. 648, 662). 
Johnson v. McIntosh (1 Wheaton 548, 584; 5 L. Hd. 681, 691). 
Manchester v. Commonwealth of Mass. (139 U.S. 266; 35 L. Ed. 159). 
Martin v. Waddell (16 Peters 367 ; 10 L. Ed. 997). 
Shively v. Bowlby (152 U.S. 1; 38 L. Ed. 381). 
Wheeler v. Smith (9 Howard 55, 78 ; 13 L. Ed. 44, 54). 
Port of Seattle v. Oregon & Wash. R.R. Co. (255 U.S. 56; 65 L. Ed. 500). 
Dartmouth College v. Woodward (4 Wheaton 518; 4 L. Ed. 629). 
Cherokee Nation v. Georgia (5 Peters 1, 47; 8 L. Ed. 25). 
Munn vy. Illinois (94 U.S. 118, 124; 24 L. Ed. 77). 
“Nichols on Eminent Domain,” paragraph 7. 

Rw Mayor of New York v. Miln (11 Peters 102, 1389; 9 L. Ed. 648, 662), it 

said : 

“A State has the same undeniable and unlimited jurisdiction over all persons 
and things within its territorial limits, as any foreign nation, where that 
ahem is not surrendered or restrained by the Constitution of the United 

tes.” 

As said by Chief Justice Marshall in Johnson v. McIntosh (8 Wheaton 543, 
584; 5 L. Ed. 681, 691) : 

“By the treaty which concluded the war of our revolution, Great Britain 
relinquished all claim, not only to the Government, but to the ‘propriety and 
territory rights of the States,’ whose boundaries were fixed in the second 
article. By this treaty, the powers of government, and the right to soil, which 
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had previously been in Great Britain, passed definitely to these States. We 
had before taken possession of them, by declaring independence; but neither 
the Declaration of Independence, nor the treaty confirming it, could give us 
more than that which we before possessed, or to which Great Britain was 
before entitled. It has never been doubted, that either the United States, or 
the several States, had a clear title to all the lands within the boundary lines 
described in the treaty, subject only to the Indian right of occupancy, and that 
the exclusive power to extinguish that right was vested in that Government 
which might constitutionally exercise it.” 

In Manchester v. Commonwealth of Mass. (139 U.S. 266: 35 L. Ed. 159), it is 
Said: 

“By the definitive Treaty of Peace of September 3, 1783, between the United 
States and Great Britain (8 Stat. 81). His Britannic Majesty acknowledged the 
United States, of which Massachusetts Bay was one, to be free, sovereign and 
independent states, and declared that he treated with them as such, and for him- 
self, his heirs and successors, relinquished all claims to the government, pro- 
priety and territorial rights of the same and every part thereof. Therefore, if 
Massachusetts had continued to be an independent nation, her boundaries on 
the sea, as defined by her statutes, would unquestionably be acknowledged by all 
foreign nations, and her right to control the fisheries within those boundaries 
would be conceded. The limits of the right of a nation to control the fisheries 
on its seacoast, and in the bays and arms of the sea within its territory, have 
never been placed at less than a marine league from the coast on the open sea; 
and bays wholly within the territory of a nation, the headlands of which are not 
more than 2 marine leagues, or 6 geographical miles, apart, have always been 
regarded as a part of the territory of the nation in which they lie.” 

In Martin v. Waddell (16 Peters 367 ; 10 L. Ed. 997), the Court by Chief Justice 
Taney said: 

“When the Revolution took place the people of each state became themselves 
Sovereign; and in that character hold the absolute right to all their navigable 
waters and the soils under them for their own common use, subject only to the 
rights since surrendered by the Constitution to the General Government.” 

In Shively v. Bowlby (152 U.S. 1; 38 L. Ed. 331), it is said: 

“The English possessions in America were claimed by right of discovery. Hav- 
ing been discovered by subjects of the King of England and taken possession of in 
his name, by his authority or with his assent, they were held by the King as the 
representative of and in trust for the nation; and all vacant lands, and the ex- 
clusive power to grant them, were vested in him. The various charters granted 
by different monarchs of the Stuart dynasty for large tracts of territory on the 
Atlantic coast conveyed to the grantees both the territory described and the 
powers of government including the property and the dominion of lands under 
tide waters. And upon the American Revolution all the rights of the Crown 
and of Parliament vested in the several States, subject to the rights surrendered 
to the National Governmeut by the Constitution of the United States (Johnson v. 
McIntosh, 21 U.S.; 8 Wheat. 548, 595 (5; 681, 694) ; Martin v. Waddell, 41 US,, 
16 Pet. 367, 408-410, 414 (10; 997, 1012-1014) ; Com. v. Rorbury, 9 Gray, 451, 
478-481; Stevens v. Paterson & N. R. Co., 34 N.J. 5382, 3 Am. Rep. 269; People v. 
New York € 8. I. Ferry Co., 68 N.Y. 71).” 

In Wheeler v. Smith (9 Howard 55, 78; 13 L. Ed. 44, 54), it is said: 

“When this country achieved its independence, the prerogatives of the Crown 
devolved upon the people of the States. And this power still remains with them, 
except sv far as they have delegated a portion of it to the Federal Government. 
The sovereign will is made known to us by legistlative enactment. And to this 
we just look in our judicial action, instead of the prerogatives of the Crown. 
The State, as a sovereign, is the parens patriae.” 

In Port of Seattle v. Oregon & Wash. R.R. Co. (255 U.S. 56; 65 L. Ed. 500), 
suit was brought to quiet title of the State of Washington in tidelands. The 
court said: 

“The right of the United States in the navigable waters within the several 
States is limited to the control thereof for purposes of navigation. Subject to 
that right, Washington became, upon its organization as a State, the owner of 
the navigable waters within its boundaries and of the land under the same 
(Weber v. State Harbor Comrs., 18 Wall. 57, 21 L. Ed. 798). By paragraph 1 of 
article 17 of its constitution, the State asserted its ownership in the bed and 
shore ‘up to and including the line of ordinary high tide in waters where the 
tide ebbs and flows.’ The extent of the State’s ownership of the land is more 
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accurately defined by the decisions of the Highest Court, as being the land below 
highwater mark, or meander line, whichever of these lines is the lower. The 
character of the State’s ownership in the land and in the waters is the full pro- 
prietary right. The State, being the absolute owner of the tidelands and of the 
waters over them, is free, in conveying tidelands, either to grant with them 
rights in the adjoining water area, or to completely withhold all such rights. 
Whether a conveyance made by the State of land abutting upon navigable water 
does confer upon the grantee any right or interest in those waters or in the land 
under the same is a matter wholly of local law (Shively v. Bowlby, 152 U.S. 1, 
88 L. Ed. 331, le Sup. Ct. Rep. 548). Upon such questions the provisions of the 
Constitution and statutes of the State, and the decisions of the Highest Court, 
are accepted by us as conclusive (St. Anthony Falls Water Power Co. v. St. Paul 
Water Comrs., 168 U.S. 349, 42 L. Ed. 497, 18 Sup. Ct. Rep. 157). The precise 
question presented here is whether the State, by executing the deed of the land, 
which in fact adjoined East Waterway, conveyed rights in that waterway. That 
question is, in essence, one of construction of the deed, taken in connection with 
the plat therein referred to.” 

IV. Upon the admission into the Union of the State of Michigan, it became a 
constituent member of the United States, and was admitted into the Union upon 
an equal footing with the original States in all respects whatever, and as such 
State it possessed and possesses all of the sovereign proprietary and territorial 
rights which had been held and exercised by any of the Thirteen Original States, 
or by any of the States created out of the N orthwest Territory. 

Article V, Ordinance of 1787: 

Section 2 of the act of Congress approved June 15, 1836, entitled “An act to 
establish the northern boundary line of the State of Ohio, and to provide for the 
admission of the State of Michigan into the Union, upon the conditions therein 

ressed.” 


Pollard v. Hagan (44 U.S. 212; 11 L. Ed. 565). 

Munn vy. Illinois (94 U.S. 118 ; 24 L. Ed. 77). 

Coyle v. Oklahoma (221 U.S. 559; 55 L. Ed. 853). 

Cincinnati v. Louisville, etc., Railway Co. (223 U.S. 390; 56 L. Ed. 481). 
Shively v. Bowlby (152 U.S. 1; 38 L. Ed. 331). 

I Nichols on Eminent Domain, paragraph 7. 

(a) Article V of the Ordinance of 1787 for the government of the territory of 
the United States northwest of the river Ohio, provides: 

“There shall be formed in the said territory not less than three, nor more 
than five states; and the boundaries of the states, as soon as Virginia shall 
alter her act of cession, and consent to the same, shall become fixed and estab 
lished as follows, to wit: The western state in the said territory shall be bounded 
by the Mississippi, the Ohio and Wabash rivers; a direct line drawn from the 
Wabash and Post Vincents, due north to the territorial line between the United 
States and Canada; and by the said territorial line to the Lake of the Woods 
and Mississippi. The middle state shall be bounded by the said direct line, the 
Wabash from Post Vincents to the Ohio, by the Ohio, by a direct line drawn due 
north from the mouth of the Great Miami to the said territorial line, and by 
the said territorial line. The eastern state shall be bounded by the last men- 
tioned direct line, the Ohio, Pennsylvania, and the said territorial line; pro- 
vided, however, and it is further understood and declared, that the boundaries 
of these three states shall be subject so far to be altered, that if congress shall 
hereafter find it expedient, they shall have authority to form one or two states 
in that part of the said territory which lies north of an east and west line 
drawn through the southerly bend or extreme of Lake Michigan. And whenever 
any of the said states shall have sixty thousand free inhabitants therein, such 
state shall be admitted by its delegates, into the congress of the United States, 
on an equal footing with the original states in all respects whatever; and shall 
be at liberty to form a permanent Constitution and state government; provided, 
the Constitution and government so to be formed shall be republican, and in 
conformity to the principles contained in these articles; and, so far as it can 
be consistent with the general interests of the confederacy, such admission 
shall be allowed at an earlier period, and when there may be a less number 
of free inhabitants in the state than sixty thousand.” 

Section 2 of the act of Congress approved June 15, 1836, entitled “An act 
to establish the northern boundary line of the State of Ohio, and to provide 
for the admission of the State of Michigan into the Union, upon the conditions 
therein expressed,” provides among other things: 
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“And be it further enacted, That the constitution and State government which 
the people of Michigan have formed for themselves be, and the same is hereby 
accepted, ratified, and confirmed, and that the said State of Michigan shall be 
and is hereby declared to be one of the United States of America, and igs 
hereby admitted into the Union upon an equal footing with the original States, 
in all respects whatever.” 

(b) In Pollard vy. Hagan (44 U.S. 212; 11 L. Ed. 565), it is said: 

“When Alabama was admitted into the Union, on an equal footing with the 
original States, she succeeded to all the rights of sovereignty, jurisdiction, and 
eminent domain which Georgia possessed at the date of the cession, except so 
far as this right was diminished by the public lands remaining in the possession 
and under the control of the United States, for the temporary purposes pro- 
vided for in the deed of cession, and the legislative acts connected with it. 
Nothing remained to the United States, according to the terms in the agreement, 
but the public lands * * *. Alabama is therefore entitled to the sovereignty 
and jurisdiction over all the territory within her limits, subject to the common 
law, to the same extent that Georgia possessed it before she ceded it to the 
United States. To maintain any other doctrine is to deny that Alabama has 
been admitted into the Union on an equal footing with the original States, the 
constitution, laws, and compact, to the contrary notwithstanding * * *. Then 
to Alabama belong the navigable waters, and soils under them in controversy 
in this case, subject to the rights surrendered by the constitution to the United 
States.” 

In Munn v. Illinois (94 U.S. 113, 124; 24 L. Ed. 77), it is said: 

“When the people of the United Colonies separated from Great Britain, they 
changed the form, but not the substance of their government. They retained for 
the purposes of government all the powers of the British Parliament and, through 
their State constitution or other forms of social compact, undertook to give 
practical effect to such as they deemed necessary for the common good and the 
security of life and property.” 

In Shively v. Bowlby (152 U.S. 1; 38 L. Ed. 331), it is said: 

“The new States admitted into the Union since the adoption of the Constitu- 
tion have the same rights as the original States in the tidewaters, and in the 
lands below the high-water mark, within their respective jurisdiction.” 

In “1 Nichols on Eminent Domain,” paragraph 7, it is said: 

“When the people of the American colonies became independent of Great 
Britain, each colony became a sovereign State, and by the mere fact of sovereign- 
ty assumed absolute control over the persons and property within its jurisdiction. 
To each State passed all the powers of King and Parliament, to be exercised as 
the people of the State saw fit. The States which were created later had the 
same powers, except as they were limited by the U.S. Constitution. The terri- 
tories derive their powers from the enabling acts of Congress, and under general 
grants of governmental power may exercise the customary features of sovereignty 
such as eminent domain, but the new States on being admitted to the Union 
came in with all the sovereign powers of the old ones. 

“Each one of the United States, by the mere fact of its being soverign, has 
therefore complete and unqualified control over the persons and property within 
its jurisdiction, deducting only the powers granted to the United States and the 
powers it is forbidden to exercise by the Constitution of the United States.” 

V. The State of Michigan, as one of the States in the American Union, being 
possessed of all of the sovereign territorial and proprietary rights of one of the 
original States, which States were and are possessed of all those rights, which, 
before the separation from Great Britain had been exercised by the King and 
Parliament of England, has a right to determine, as a part of its own internal 
policy, whether the ownership of the riparian proprietors upon its navigable 
waters, is limited to the meander lines or whether that ownership shall be con- 
strued to extend to the middle line or thread of the stream. 

(a) The question of whether such ownership is in the State or the riparian 
proprietor is one of local law in each State. 

Shively v. Bowlby (152 U.S. 1; 38 L. Ed. 331). 

United States v. Holt State Bank (270 U.S. 49: 70 L. Ed. 465). 

Appleby v. New York (271 U.S. 365; 70 L. Fd. 992). 

Port of Seattle v. Oregon & Washington R. Co. (255 U.S. 56; 65 L. Ed. 
500). 

Brewer Elliott Oil & Gas Co. v. United States (260 U.S. 77; 67 L. Ed. 140). 

Hardin v. Jordan (140 U.S. 384; 35 L. Ed. 428). 
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Archer v. Greenville Sand & Gravel Co. (233 U.S. 60; 58 L. Ed. 850). 

Scott v. Lattig (227 U.S. 229: 57 L. Ed. 490). 

United States v. River Rouge Improvement Co. (269 U.S. 411; 70 L. Ed. 
339). 

In Shively v. Bowlby (152 U.S. 1; 38 L. Ed. 331), suit was brought to quiet 
the title to submerged lands in the city of Astoria, Oreg. The court said: 

“The common law of England upon this subject, at the time of the emigration 
of our ancestors, is the law of this country, except so far as it has been modi- 
fied by the charters, constitutions, statutes, or usages of the several Colonies 
and States, or by the Constitution and laws of the United States.” 

In United States v. Holt State Bank (270 U.S. 49; 70 L. Ed. 465), suit was 
brought to quiet title to certain real estate and enjoin the assertion of an 
adverse claim. The controversy arose over whether a shallow lake constituted 
navigable water or was swampland. The court said: 

“It is settled law in this country that lands underlying navigable waters 
within a State belong to the State in its sovereign capacity and may be used 
and disposed of as it may elect, subject to the paramount powers of Congress 
to control such waters for the purposes of navigation in commerce among the 
States and with foreign nations, and subject to the qualification that where the 
United States, after acquiring the territory and before the creation of the 
State, has granted rights in such lands by way of performing international 
obligations, or affecting the use or improvement of the lands for the purposes 
of commerce among the States and with foreign nations, or carrying out other 
public purposes appropriate to the objects for which the territory was held, 
such rights are not cut off by the subsequent creation of the State, but remain 
unimpaired, and the rights which otherwise would pass to the State in virtue 
of its admission into the Union are restricted or qualified accordingly (Barney 
v. Keokuk, 94 U.S. 324, 338, 24 L. Ed. 224, 228; Shively v. Bowlby, 152 U.S. 1, 
47, 48, 57, 58, 38 L. Ed. 331, 348, 349, 352, 14 Sup. Ct. 548; Scott v. Lattig, 
227 U.S. 229, 242, 57 L. Ed. 490, 496, 44 L. R.A. (N.S.) 107, 33 Sup. Ct. 242; 
Seattle v. Oregon & W. R. Co., 255 U.S. 56, 63, 65 L. Ed. 500, 506, 41 Sup. Ct. 
237; Brewer-Elliott Oil &€ Gas Co. v. United States, 260 U.S. 77, 83-85, 67 L. 
Ed. 140, 144, 145, 43 Sup. Ct. 60). But, as was pointed out in Shively v. Bowlby 
(152 U.S. 49, 57, 58, 88 L. Ed. 349, 352, 14 Sup. Ct. 548), the United States early 
adopted and constantly has adhered to the policy of regarding lands under 
navigable waters in acquired territory, while under its sole dominion, as held 
for the ultimate benefit of future States, and so has refrained from making any 
disposal thereof, save in exceptional instances when impelled to particular dis- 
posals by some international duty or public exigency. It follows from this that 
disposals by the United States during the territorial period are not lightly to be 
inferred, and should not be regarded as intended unless the intention was defi- 
nitely declared or otherwise made very plain.” 

In Appleby v. New York (271 U.S. 365; 70 L. Ed. 992), suit was brought to 
enjoin interference with tideland, the title to which was alleged to have vested 

‘fn complainant. It is said: 

“Upon the American Revolution, all the proprietary rights of the Crown and 
Parliament in and all their dominion over lands under tidewater vested in the 
"several States, subject to the powers surrendered to the National Government 
by the Constitution of the United States (Shively v. Bowlby, 152 U.S. 1; 38 L. 
Ed. 331, 14 Sup. Ct. 548). The rights of the plaintiffs in error under the two 
deeds here in question with their covenants are to be determined then by the law 
of New York as it was at the time of their execution and delivery.” 

In Brewer-Elliott Oil and Gas Company v. United States (260 U.S. 77; 67 L. 
Ed. 140), suit was brought to cancel oil leases in the bed of the Arkansas River. 
It is said: 

“In Government patents containing no words showing purpose to define 
riparian rights, the intention to abide, the State law is inferred. Mr. Justice 
Bradley, speaking for the court in Hardin v. Jordan (140 U.S. 371, 384, 35 L. Ed. 
‘428, 434, 11 Sup. Ct. 808), said: 

“‘In our judgment, the grants of the Government for lands bounded on 
streams and other waters, without any reservation or restriction of terms, are 
of be construed as to their effect according to the law of the State in which the 
‘lands lie.’ 

In Archer v. Greenville Sand and Gravel Co. (233 U.S. 60; 58 L. Ed. 850), 
certiorari was brought to review a decree dismissing a bill of the riparian 
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owner to restrain the dredging of sand and gravel from the bed of the river in 
front of her lands. The court said: 

“This court has decided that it is a question of local law whether the title 
to the beds of the navigable rivers of the United States is in the State in which 
the rivers are situated or in the owners of the land bordering upon such rivers 
(Packer vy. Bird, 137 U.S. 661; 34 L. Ed. 819, 11 Sup. Ct. 210; United States vy. 
Chandler-Dunbar Water Power Co., 229 U.S. 53; 57 L. Ed. 1063, 33 Sup. Ct. 667; 
Kaukauna Water Power Co. v. Green Bay and M. Canal Co., 142 U.S. 254; 35 L. 
Ed. 1004, 12 Sup. Ct. 173; St. Louis v. Rutz, 188 U.S. 226; 34 L. Ed. 941, 11 Sup. 
Ct. 337; Shively v. Bowlby, 152 U.S. 1; 38 L. Ed. 331, 14 Sup. Ct. 548; Hardin 
v. Jordan, 140 U.S. 371; 35 L. Ed. 428, 11 Sup. Ct. 808, 838; Jones v. Soulard, 24 
How. 41; 16 L. Ed. 604).” 

In Scott v. Lattig et al. (227 U.S. 229; 57 L. Ed. 490), suit was brought to 
quiet title to an island in the Snake River in Idaho. The court said: 

“It was settled long ago by this court, upon a consideration of the relative 
rights and powers of the Federal and State Governments under the Constitution, 
that lands underlying navigable waters within the several States belong to the 
respective States in virtue of their sovereignty, and may be used and disposed 
of as they may direct, subject always to the rights of the public in such waters 
and to the paramount power of Congress to control their navigation so far as 
may be necessary for the regulation of commerce among the States and with 
foreign nations, and that each new State, upon its admission to the Union, be 
comes endowed with the same rights and powers in this regard as the older 
ones (St. Clair County v. Lovingston, 23 Wall. 46, 48, 68; 23 L. Ed. 59, 68; 
Barney v. Keokuk, 94 U.S. 324, 3388; 24 L. Ed. 224, 228; Illinois OC. R. Co. v. 
Illinois, 146 U.S. 387, 434-487, 36 L. Ed. 1018, 1035-1037, 13 Sup Ct. 110; 
Shively v. Bowlby, 152 U.S. 1, 48-50, 58; 38 L. Ed. 331, 349, 350, 352, 14 Sup. 
Ct. 548; McGilwra v. Ross, 215 U.S. 70; 54 L. Ed. 95, 30 Sup. Ct. 27).” 

(b) The State of Michigan, in the exercise of its sovereign power to determine 
this proposition has established the rule that the title to the submerged lands 
under the waters of the Great Lakes belongs to the State of Michigan, and the 
waters of the Great Lakes outside of the meander lines within its external 
boundaries belong to the State in its sovereign proprietary capacity, and that 
the lands laid bare by a recession of the waters of the Great Lakes do not belong 
to the riparian proprietors, but to the State of Michigan. 

Ainsworth v. Munoskong Hunting & Fishing Club (159 Mich. 61). 
State v. Venice of America Land Co. (160 Mich. 680). 
Kavanaugh v. Rabior (222 Mich. 68). 

In Ainsworth v. Munoskong Hunting € Fishing Club (159 Mich. 61), plaintiffs 
filed a bill to restrain defendant from interfering with their right to hunt on 
Munoskong Bay. The court held that this bay was a part of Lake Huron rather 
than of the Sault Ste. Marie River. The court said: 

“Tt is the established law of this State that riparian owners along the Great 
Lakes own only to the meander line, and that title outside this meander line, 
subject to the rights of navigation, is held in trust by the State for the use of 
its citizens. Among these is the common right to fish and hunt (La Plaisance 
Bay Harbor Co. v. City of Monroe, Walk. Cho. (Mich.) 155; People v. Silberwood, 
110 Mich. 106 (67 N.W. 1087, 43 L.R.A. 694) ; Lincoln v. Davis, 58 Mich. 373 (19 
N.W. 103, 51 Am. Rep. 116)). In these cases, and others cited therein, the 
subject has been fully discussed, and further discussion here would be unprofit- 
able.” 

In State v. Venice of America Land Co. (160 Mich, 680), the State successfully 
maintained a bill to enjoin defendants from taking possession of platting and 
selling certain lands. It is said. 

“The condition of this territory when the State was admitted into the Union 
is the condition which must control. That the State of Michigan holds these 
lands in trust for the use and benefit of its people—if we are correct in our 
conclusion—cannot be doubted. The State holds the title in trust for the people, 
for the purposes of navigation, fishing, et cetera. It holds the title in its 
sovereign capacity (People vy. Silberwood, 110 Mich. 108 (67 N.W. 1087, 32 L.R.A. 
694; State v. Fishing & Shooting Club, 127 Mich. 580 (87 N.W. 117)). 

“An exhaustive discussion of the nature of the State’s title to the land beneath 
the waters of the Great Lakes, and of the question whether any part of such 
territory can be acquired, as against the State, by adverse possession, will be 
found in the minority opinion of Justice Hooker in the last above case. It there 
clearly appears from an abundance of authority that title to submerged lands 
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in the Great Lakes held by the State can not be devested by adverse possession ; 
it being held in trust for the public, according to the original cession from Virginia 
and the ordinance of 1787. The late case of Illinois Steel Co. v. Bilot (109 Wis. 
418, (84 N.W. 855, 85 N.W. 402, 83 Am. St. Rep. 905) ), supports this view (Olds v. 
Commissioner of State Land Office, 150 Mich. 134 (112 N.W. 952) ; Ainsworth v. 
Hunting & Fishing Club, 159 Mich. 61 (123 N.W. 802) ).” 

In Kavanaugh v. Rubior (222 Mich. 68) its is said: 

“While it is generally held tht the title to lands under rivers and island lakes 
belongs to the riparian proprietors, a different rule has been made with refer- 
ence to the Great Lakes. The Great Lakes have been classed with tidewaters, 
and the same rules applied (People v. Silberwood, 110 Mich. 103 (32 L.R.A. 694) ; 
Ainsworth v. Hunting & Fishing Club, 159 Mich. 61). 

“In the last case cited it was said: 

“Tt is the established law of this State that riparian owners along the Great 
Lakes own only to the meander line, and that title, outside this meander line, 
subject to the rights of navigation, is held in trust by the State for the use of 
its citizens’ (citing authorities). 

“The Wisconsin court bas reached the same conclusion (Diedrich v. Railway 
0o., 42 Wis. 248 (24 Am. Rep. 399) ). 

“In Illinois Cent. R. Co. v. Illinois (146 U.S. 387 (13 Sup. Ct. 110)) will be 
found a very learned and exhaustive opinion on this question by Mr. Justice 
Field, and he therein reaches the conclusion that the States bordering on the 
Great Lakes own the title of the land in trust which is covered by their water.” 

(c) A different rule prevails as to the rights of riparian proprietors upon the 
navigable rivers of the State of Michigan. Every riparian proprietor upon a 
navigable river in the State of Michigan, as an incident to his riparian owner- 
ship, owns to the middle line or thread of the stream, in the absence of an 
express reservation. This rule is applicable to the St. Marys River, the St. Clair 
River, the Detroit River, and the River Rouge. 

Lorman v. Benson (8 Mich. 18). 
Rice v. Ruddiman (10 Mich. 128). 
Ryan v. Brown (18 Mich. 196). 
Watson v. Peters (26 Mich. 508). 
Richardson v. Prentiss (48 Mich. 88). 
Bay City Gas Light Co. v. Industrial Works (28 Mich. 182). 
Maawell v. Bay City Bridge Co. (41 Mich. 466). 
Pere Marquette Boom Co. v. Adams (44 Mich. 403). 
Backus v. Detroit (49 Mich. 110). 
Fletcher v. Thunder Bay River Boom Co. (51 Mich. 277). 
Webber v. Pere Marquette Boom Co. (62 Mich. 6386). 
Butler v. Railroad Co. (85 Mich. 255). 
he wet Ice and Coal Co, v. South Grand Rapids Ice & Coal Co. (102 
en. 
Goff v. Gougle (118 Mich. 307). 
Rnilroad Co. v. Butler (159 U.S. 87; 40 L. Ed. 85). 
United States v. Chandler-Dunbar Water Power Co. (209 U.S. 452; 52 
L. Ed. 881). 
Kemp v. Stradley (134 Mich. 676). 
People v. Silberwood (110 Mich. 106). 
Brown v. Parker (127 Mich. 392). 
People v. Grand Rapids Power Co. (164 Mich. 121). 
Scranton v. Wheeler (113 Mich. 565). 
U.S. v. Chandler-Dunbar Water Power Co. (209 U.S. 444; 52 L. Ed. 880). 
G.R,. &1.R. R. Co. v. Butler (159 U.S. 87; 40 L. Ed. 85). 
Fuller v. Bilz (161 Mich. 589). 
Scranton v. Wheeler (179 U.S. 133 ; 45 L. Ed, 133). 
Nedtweg v. Wallace (237 Mich. 14). 
Collins v. Gearnart (237 Mich. 38). 

(d) The same rule applies in the State of Michigan to the ownership of the 
riparian proprietors upon the inland lakes within the State as applied to the 
ownership by riparian proprietors upon the navigable rivers within the State. 

Stock v. City of Hillsdale (155 Mich. 375). 

Kennedy v. Niles Water Supply Co. (173 Mich. 474; 47 L.R.A. (N.S.) 
836). 

Grand Rapids Ice & Coal Co. v. South Grand Rapids Ice & Coal Co. (102 
Mich. 227 ; 47 Am. St. Rep. 516, 25 L.R.A. 815). 
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Kreig v. Kaufman (206 Mich. 622). 
Hyatt v. Albro (121 Mich. 688). 
People v. Hulburt (131 Mich. 156). 
Rice v. Riddiman (10 Mich. 125). 

VI. Riparian rights on a stream or lake are incidents of property, which are 
protected by the law of property : 

The idea of property is difficult to define. It was imbedded in the jurisprudence 
of imperial Rome. Grotius and Puffendorf, writing in the days of colonial ex- 
pansion and international disputes over distant lands, sought to base the idea 
on agreement or compact. Blackstone criticises the views of Grotius, Puffendorf, 
Barbeyrac, Titius, and Locke, and insists that the basis of property is occupancy. 
Blackstone’s views have been criticized by Sir Henry Maine, Chief Baron Pol- 
lock, and others. Herbert Spencer and Lorimer thought property was naturally 
created by the economic necessity of individual existence. Hegel conceived that 
it resulted from projecting the individual will over external objects. Von Ihring 
says, “Property is but the periphery of my person extended to things,” and 
Kohler says, “the totality of a person’s proprietary powers constitutes his prop- 
erty.” 

At the time of the separation of the American colonies from Great Britain the 
case of Entick v. Carrington (19 Howell’s State Trials, 1030, 1066), had been 
decided. In that case, Lord Chief Justice Camden, speaking for the court, said: 
“The great end, for which men entered into society, was to secure their prop- 
erty. That right is preserved sacred and incommunicable in all instances, where 
it has not been taken away or abridged by some public law for the good of the 
whole. The cases where this right of property is set aside by positive law, are 
various. Distresses, executions, forfeitures, taxes, et cetera, are all of this de 
scription; wherein every man by common consent gives up that right, for the 
sake of justice and the general good. By the laws of England, every invasion 
of private property, be it ever so minute, is a trespass.” 

This statement may be regarded as an accurate statement of the British law 
when the colonies severed themselves from the mother country. 

Madison, in the 10th Federalist, spoke of “The diversity in the faculties of 
men, from which the rights of property originate,” and he added, “From the pro- 
tection of different and unequal faculties of acquiring property, the possession of 
different degrees and kinds of property immediately result.” 

Individual domination over land was not regarded as important, says Pol- 
lock and Maitland, in the early history of English law. Possession, not owner- 
ship, was the leading conception. 

The Declaration of Independence asserted that man was endowed by the 
creator with inalienable rights of life, liberty, and the pursuit of happiness. 
Gouverneur Morris, in the constitutional convention, said that life and liberty 
were said to be of more value than property, “An accurate view of the matter 
would nevertheless prove that property was the main object of society.” 

John Rutledge expressed the view that property was the principal object of 
society. Rufus King reiterated the same opinion as Rutledge. Charles C. 
Pinckney spoke of this as “a government instituted for the protection of prop- 
erty.” Pierce Butler called it, “A government instituted principally for the 
protection of property” ; and, he “contended vigorously that property was the only 
just measure of representation.” James Wilson did not agree “that property 
was the sole and primary object of government and society.” So important was 
property regarded, at the time, that the fifth amendment to the Federal Con- 
stitution provides that no one shall be deprived of property without due process 
of law. 

In Grand Rapids Booming Co. v. Jarvis (30 Mich. 308, 319, 320), the court said: 

“Of what does property practically consist, but of the incidents which the law 
has recognized as attached to the title, or right of property? Is not the idea of 
property in, or title to lands, apart from, and stripped of all its incidents, a 
purely metaphysical abstraction, as immaterial and useless to the owner as ‘the 
stuff that dreams are made of?’ Is it not a much less injury to him, if it can 
injure him at all, to deprive him of this abstraction, than of the incidents of 


property, which alone render it practicably valuable to him? And among the. 


incidents of property in land, or anything else, is not the right to enjoy its bene- 
ficial use, and so far to control it as to exclude others from that use, the most 
beneficial, the one most real and practicable idea of property, of which it is a 
much greater wrong to deprive a man, than of the mere abstract idea of property 
without incidents? This use, or the right to control it with reference to its use, 
constitutes, in fact, all that is beneficial in ownership, except the right to dis- 
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pose of it; and this latter right or incident would be rendered barren and worth- 
less, stripped of the right to the use. Property does not consist merely of the 
right to the ultimate particles of matter of which it may be composed, of which 
we know nothing, but of those properties of matter which can be rendered mani- 
fest to our senses, and made to contribute to our wants or our enjoyments.” 

In 1 Lewis Eminent Domain, third edition, paragraph 63, it is said: 

“Property may be defined as certain rights in things which pertain to persons, 
and which are granted and sanctioned by law. These rights are the right 
of user, the right of exclusion and the right of disposition.” 

In City of St. Louis v. Hill (116 Missouri 527), it is said: 

“Property then, in a determinate object, is composed of certain constituent 
elements, to wit, the unrestricted right of use, enjoyment, and disposal of 
that object.” 

In Bailey v. People (1990 111. 28), it is said: 

“The term ‘property’ includes every interest which one may have in anything 
and everything that is the object of ownership by man, together with the 
right to freely possess, use, and enjoy and dispose of the same.” 

In Chicago & Western Indiana Railroad Co. v. Englewood Connecting Railroad 
Co. (115 111. 375), it is said: 

“Property itself, in a legal sense, is nothing more than the exclusive right 
of possessing, enjoying, and disposing of a thing which of course includes 
the use of a thing.” 

In City of Denver v. Bayer (7 Colorado 113), it is said: 

“Property * * * is not alone the chattel or land itself but the right to freely 
possess, use, and alienate the same.” 

In 12 C.J., page 945, it is said: 

“The right of private property secured by guaranties in the Federal and 
State constitutions, includes the right to acquire, possess, protect, enjoy, and 
dispose of such property. Any statute, or ordinance, therefore, which con- 
stitutes an infringement of any of these rights is unconstitutional.” 

In Buchanan v. Warley (245 U.S. 71; 62 L. Ed. 149), it is said: 

“Property is more than the mere thing which a person owns. It is elementary 
that it includes the right to acquire, use, and dispose of it. The Constitution 
protects these essential attributes of property (Holden v. Hardy, 169 U.S: 306, 
391; 42 L. Ed. 780, 790) * * * Property consists of the free use, enjoyment, 
and disposal of a person’s acquisitions without control or diminution save by 
the law of the land.” 

VII. The State of Michigan, as the sovereign proprietor of all of the public 
domain within the territorial boundaries of the State, has a right to have the 
water of the Great Lakes, and of the connecting waters between the same, main- 
tained at its natural and normal level. This right is a right of property, a 
right as sacred as the right to the soil over which the water flows—a right of 
which no one may be disseized but by lawful judgment of his peers or by due 
process of law. Such right is inseparably annexed to the soil, and passes with 
it as part and parcel of the land, subject only to the paramount right of the Con- 
gress to utilize and improve such waters for the purpose of navigation. 

I Lewis Eminent Domain, 2d Ed. 54. 

Old Colony & Fall River Railway Co. v. County of Plymouth (14 Gray 155). 
Rice v. Ruddiman (10 Mich. 145). 

Fuller v. Shed (161 Il. 462, 52 Am. St. Rep. 380, 33 L.R.A. 161). 

Gould on Waters, second edition, page 396. 

Rigney v. Tacoma Electric Light 4 Water Co. (9 Wash. 576, 26 L.R.A. 425). 
Gardner v. Newburgh (2 Johnson’s Chancery, 165). 

Hall v. Ionia (38 Mich. 493). 

2 Pollock & Maitland, History of English Law 144. 

Rudolph v. Pa., 8.V.R. Co. (186 Pa. 541, 47 L.R.A. 782). 

Crawford Co. v. Hathaway (67 Neb. 325, 93 N.W. 788). 

Yates v. Milwaukee (10 Wallace 497, 19 L. Ed. 984). 

United States v. River Rouge Imp. Co. (269 U.S. 411, 70 L. Ed. 339). 

In Old Colony & Fall River Railway Co. v. County of Plymouth (14 Gray 155 
to 161), Justice Shaw said: 

“The word ‘property’ in the tenth article of the bill of rights, which provides 
that whenever the public exigencies require that the property of an individual 
should be appropriated to public uses, he shall receive compensation therefor, 
should have such a liberal construction as to include every valuable interest which 
can be enjoyed as property and recognized as such.” 
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In Rice v. Ruddiman (10 Mich, 145), Justice Manning said: 

“They are natural rights incident to location and of kin to the right of the 
owners of such land of the lake breeze, or to the exuberant fertility of the soil, 
should it prove to be more luxuriant than the soil back from the lake. No one 
would for a moment think of taking away either of these rights from the owners 
of the land.” 

In Fuller v. Shed (161 Ill. 462, 52 Am. St. Rep. 380, 33 L.R.A. 161), the Su- 
preme Court of Illinois said: 

“Riparian proprietorship is a property right of value and to it are attached 
rights and privileges confered by law of which the owner cannot be deprived 
of by an illegal proceeding.” 

And as said in Gould on Waters, second edition, page 396: 

“The right to the use water in its natural flow is not a mere easement 
or appurtenance but is inseparably annexed to the soil itself.” 

As pointed out in Rigney v. Tacoma Electric Light € Water Co. (9 Wash. 576, 
26 L.R.A. 425) : 

“The right to the use of water flowing over land is identified with the realty 
and is a real and corporal hereditament, and this right is a substantial one and 
may be the subject of sale or lease like the land itself.” 

This was the rule laid down by Chancellor Kent in Gardner v. Newburgh (2 
Johnson’s Chancery, 165), where he said: 

“A right to a stream or water is as sacred as a right to the soil over which 
it flows. It is a part of the freehold, of which no man can be disseized, but 
by lawful judgment of his peers, or by due process of law.” 

And in Hall v. Ionia (38 Mich. 493), where it is said : 

“The ownership of water cannot be confined to the mere right in the nature of 
the license, but it is as well recognized a title or interest of a real nature as 
land itself.” 

In 2 Poland and Maitland, History of English Law, second edition, 144, the 
learned authors, speaking of things appurtenant to land, say: 

“These rights are as much property as the trees that grew out of it, or the 
houses that are built upon it.” 

In Rudolph v. Pa. 8.V.R. Co. (185 Pa. 541; 47 L.R.A. 782), it is said: 

“Chancellor Kent in Gardner v. Newburgh (2 Johns, Ch. 162, 7 Am. Dec. 526), 
says: ‘A right to a stream of water is as sacred as a right to the soil over which 
it flows. It is a part of the freehold, of which no man can be disseized but by 
lawful judgment of his peers, or by due process of law.’ 

“In a note in this case (7 Am. Dec. 527), after citing cases following it, it is 
said: ‘The right to the use of water is a right of property, depending on the 
ownership of the land over which the water flows.’ ” 

In Crawford Co. v. Hathaway (67 Neb. 325, 93 N.W. 788), it is said (p. 340): 

“The riparian proprietor, say all the books and the authorities, has a right to 
the flow of the water of the natural stream passing through or by his land; 
such right being inseparably annexed to the soil, and passing with it, not as an 
easement or appurtenance, but as a part and parcel of the land. This property 
right can be regarded only as a corporeal hereditament belonging to and 
incident to the soil, the same as though it were stones thereon, or grass or trees 
springing from the earth. Gould, Waters, section 204, and authorities there cited. 
The riparian right to the use of the water flowing in a natural watercourse is a 
property right, which should be regarded as such, and to protect which the 
Owner may resort to any or all instrumentalities which may be employed for the 
protection of private property rights generally (Gould v. Boston Duck Co., 13 
Gray (Mass.), 442; Ashley v. Pease, 18 Pick. (Mass.), 268; Blanchard v. Baker, 
8 Me. 253, 23 Am. Dec. 504; Kenney € Wood Mfg. Co. v. Union Mfg. Co., 39 Conn., 
576, 582, Beissel v. Sholl, 4 Dall. (U.S.), 211 1 L. ed. 804).” 

“The property in water belonging to a riparian proprietor and his right to 
the reasonable use thereof, as we have seen, is a part and parcel of the land, 
inseparably annexed to the soil, and is property within the meaning of that 
word, of which the owner cannot be divested save and except by some lawful 
method, which would apply alike to all species of real property and appur- 
tenances belonging thereto” (p. 346). 

In Yates v. Milwaukee (10 Wallace 497; 19 L. ed. 984), it is said: 

“Whether the title of the owner of such a lot extends beyond the dry land 
or not, he is certainly entitled to the rights of a riparian proprietor whose land 
is bounded by a navigable stream; and among those rights are accesses to 
the navigable part of the river from the front of his lot, the right to make a 
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landing, wharf, or pier for his own use or for use of the public, subject to such 
general rules and regulations as the Legislature may see proper to impose for 
the protection of the rights of the public, whatever those may be. This propo- 
sition has been decided by this court in the cases of Dutton v. Strong (1 Black, 
23 (66 U.S. XVII. 29)), and R.R. Co. v. Schurmeier, just cited. The Supreme 
Court of Wisconsin has gone further, and asserts the doctrine that the title of 
the owner of such a lot extends to the center of the stream, subject to the ease- 
ment of the public in its use for navigation, and that he ‘may construct docks 
or landing places for goods or passengers, taking care that vessels employed 
in navigating the stream are not impeded in their passage, nor prevented from 
the use of all parts of the stream which are navigable’ (Walker v. Shepardson, 
4 Wis. 486). This riparian right is property, and is valuable, and, though it 
must be enjoyed in due subjection to the rights of the public, it cannot be 
arbitrarily or capriciously destroyed or impaired. It is a right of which, when 
once vested, the owner can only be deprived in accordance with established 
law, and if necessary that it be taken for the public good, upon due compen- 
sation.’ 

In United States v. River Rouge Improvement Company (269 U.S, 411: 70 
L. Ed. 389), error was brought to review a judgment of the Cireuit Court of 
Appeals of the Sixth Circuit affirming a judgment to the U.S. District Court for 
the Eastern District of Michigan in the matter of the condemnation of the 
property of riparian proprietors on the River Rouge. It is there said: 

“It is well settled that in the absence of a controlling local law otherwise 
limiting the rights of a riparian owner upon a navigable river (Shively v. Bowl- 
by 152 U.S. 1, 40, 38 L. Ed., 331, 346, 14 Sup. Ct. 548), he has, in addition to the 
rights common to the public, a property right incident to his ownership of the 
bank, of access from the front of his land to the navigable part of the stream, 
and when not forbidden by public law may construct landings, wharves or piers 
for this purpose (Dutton v. Strong, 1 Black 23, 31, 17 L. ed. 29, 32; St. Paul 
U.P.R. Co. v. Schurmeier, 7 Wall. 272, 289, 19 L. ed. 74, 78; Yates v. Milwaukee, 
10 Wall. 497, 504, 19 L. ed. 984, 987; Parkersburg & O. River Transp. Co. v. 
Parkersburg, 107 U.S. 691, 699, 27 L. ed. 584, 587; 2 Sup. Ct. 732; St. Louis v. 
Rutz, 188 U.S. 226, 246, 34 L. ed. 941, 949, 11 Sup. Ct. 337; Illinois C. R. Co. v. 
Illinois, 146 U.S. 387, 445, 36 L. ed. 1018, 1039, 13 Sup. Ct. 110; Weems, S.B. Co. 
v. People’s S.B. Co., 214 U.S. 345, 355, 53 L. ed. 1063, 1078, 33 Sup. Ct. 667). 
There is no limitation upon this right of a riparian owner in the laws of Mich- 
igan. On the contrary it was recognized in Lorman v. Benson (8 Mich. 18, 25, 
77 Am. Dec. 485), that the rights of riparian owners must be determined by 
the common law so far as applicable to the local situation; and in Ryan v. 
Brown (18 Mich. 196, 210, 100 Am. Dec. 154), it was said that: ‘If wharves and 
similar conveniences were not allowed upon our large streams, the shipping 
business would become practically worthless. It can never be unlawful for a 
landowner to make such wharves and landings as will accommodate all vessels 
ordinarily using the stream, unless there are some exceptional circumstances, 
as narrows, bends, or the like, which may in particular cases render his struc- 
tures improper.’ 

“This right of a riparian owner, it is true, is subordinate to the public right 
of navigation, and subject to the general rules and regulations imposed for the 
protection of such public right. And it is of no avail against the exercise of 
the absolute power of Congress over the improvement of navigable rivers, but 
must suffer the consequences of the improvement of navigation, if Congress 
determines that its continuance is detrimental to the public interest in the 
navigation of the river (United States v. Chandler-Dunbar Water Power Co., 
229 U.S. 62, 70, 57 L. ed. 1075, 1078, 33 Sup. Ct. 667). 

“The right of the United States in the navigable waters within the several 
States is, however, ‘limited to the control thereof for the purposes of navigation.’ 

“Seattle v. Oregon & W.R. Co. (255 U.S. 56, 63, 65 L. ed. 500, 506, 41 Sup. Ct. 
237). And while Congress, in the exercise of this power, may adopt, in its 
judgment, any means having some positive relation to the control of navigation 
and not otherwise inconsistent with the Constitution (United States v. Chandler- 
Dunbar Water Power Co., 229 U.S. 62, 57 L. ed. 1075, 33 Sup. Ct. 667), it may 
hot arbitrarily destroy or impair the rights of riparian owners by legislation 
which has no real or substantial relation to the control of navigation or appro- 
priateness to that end. In Yates v. Milwaukee (10 Wall. 504, 19 L. ed. 986), it 
was said in reference to the right of a riparian owner on a navigable stream: 
‘This riparian right is property and is valuable, and though it must be enjoyed 
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in due subjection to the rights of the public, it cannot be arbitrarily or capri- 
ciously destroyed or impaired.’ This language was cited with approval in 
Illinois C.R. Co. v. IWinois (146 U.S. 445, 36 L. ed. 1039, 13 Sup. Ct. 110).” 

VIII. The lowering by the State of Illinois and the Sanitary District of Chi- 
cago of the level of the connecting waters between the Great Lakes, the St. 
Marys River, the St. Clair River, Detroit River and the lowering of the waters 
of the river constitutes a taking of the property of the riparian proprietors 
thereon within the meaning of the 5th and 14th amendments to the Constitution 
of the United States. 

Delaplaine vy. Chicago & N.W.R.R. Co. (42 Wis. 214). 

1 Mills Eminent Domain, paragraph 183. 

Trinity Sabine Ry. v. Meadows (73 Texas 32; 3 L.R.A. 565). 

Peel v. City of Atlanta (85 Georgia 138; 8 L.R.A. 797). 

Lewis, Eminent Domain, third edition 65. 

1 Nichols on Eminent Domain, paragraph 28. 

Eaton v. B.C. é M.R.R. Co. (51 N.H. 504; 12 Am. Dec. 147). 

Wendall v. Spokane Co. (27 Wash. 121). 

New Whatcom v. Fairhaven Land Co. (24 Wash. 493; 54 L.R.A. 190). 

Rigney v. Tacoma Light 4 Water Co. (9 Wash. 576; 26 L.R.A. 427). 

Lue v. Haggin (69 Calif. 255). 

City of Emporia v. Soden (25 Kansas 588; 37 Am. Rept. 265). 

Mayor & City Council of Baltimore v. Warren Manfg. Co. (59 Maryland 
96, 105). 

Kimberly & Clark Co. v. Hewitt (et al, 79 Wis. 334). 

Dumont v. Kellogg (29 Mich. 420). 

Crook v. Hewitt (4 Wash. 749). 

Gehlen v. Knorr (101 Iowa 700; 36 L.R.W. 698). 

Strobel v. Kerr Salt Co. (164 N.Y. 303; 79 Am. St. Rep. 643; 51 L.R.A. 
687). 

Smith v. Rochester (92 N.Y. 473 ; 44 Am. Rep. 393). 

Hyatt v. Albro (121 Mich. 638). 

Cedar Lake Hotel Co. v. Cedar Lake Hydraulic Co. (79 Wis. 297; 48 N.W. 
371). 

Priewe v. Wisconsin Land & Imp. Co. (93 Wis. 534; 33 L.R.A. 645). 

Fernald v. Knox Woolen Mills (82 Me. 48; 7 L.R.A. 459). 

Smith v. Youmans (96 Wis. 103 ; 70 N.W. 1115). 

Sanborn v. People Ice Co. (82 Minn. 43; 83 Am. St. Rep. 401; 84 N.W. 
641; 51 L.R.A. 829). 

People v. Hulbert (131 Mich. 156; 91 N.W. 211; 64 L.R.A. 265; 100 Am. St. 
Rep. 588). 

Draper v. Brown (115 Wis. 361 ; 91 N.W.1001). 

Kray v. Muggli (84 Minn. 90; 86 N.W. 882; 54 L.R.A. 473; 87 Am. St. Rep. 
332). 

Webster v. Harris (111 Tenn. 668; 59 L.R.A. 324). 

1 Lewis Eminent Domain, paragraph 84c. 

Waller v. State (144. N.Y.579). 

Watuppa Reservoir Co. v. Fall River (154 Mass. 305). 

Proprietor of Mills v. Braintree (149 Mass. 478). 

Neat v. City of Rochester (156 N.Y. 213). 

United States v. River Rough Imp. Co. (269 U.S. 411; 70 L. ed. 339). 

(a) In the case of Delaplaine v. C. d N. R.R. Co. (42 Wis. 214), the court 
commenting on the case of Duke of Buccleuch v. Metropolitan Board of Public 
Works (L.R. 5 H.L. 418), which arose under the English Land Clauses Con- 
solidation Act, which gave damages for lands “injuriously affected,” the court 
Said: 

“The test applied to determine the proper meaning of the words, ‘injuriously 
affected’ as giving a right to compensation was whether the act done in carrying 
out the work in question was an act which would have given a right of ac- 
tion. * * * if the works had not been authorized by act of Parliament. * * * In 
other words, if the act affecting the land had been done by an individual he 
would be liable for the damages.” 

In Mills on Eminent Domain, paragraph 183, it is said: 

“Tf land is injured and in consequence of an act would have been the subject 
of an action at common law, but for the statute, compensation may be required 
and awarded.” 


| 
| 

| 
| 
| 

| 
€ 
‘ t 
g 
a 
8 
a 
g 
v. 
st 
co 
ti 
st 
ar 
fit 
ry 
al 


st. 


LAKE MICHIGAN WATER DIVERSION 245 


In Trinity Sabine R. Co. v. Meadows (73 Texas 32, 3 L.R.A. 565), it is said 
that: 

“If a railway company * * * in constructing its road did an act injurious to 
an adjacent neighboring proprietor for which, if done by the original owner, he 
would have been responsible at common law, the company should be held liable 
to compensate the proprietor so injured.” 

So in Gould on Waters (2d ed.), page 497, it is said: 

“A land owner who should sustain injuries from the construction of works 
authorized by statute is not entitled to compensation, unless the injury is such 
as to give a right of action had the works not been authorized.” 

And in Peel v. The City of Atlanta (85 Ga. 1388, 8 L.R.A. 787), the court in 
passing upon a constitutional provision similar to ours said: 

“The test is, would the injury if caused by a private person, without authority 
of statute, give the plaintiff a cause of action against such person? If so, then 
he is entitled to compensation notwithstanding the statute which legalizes the 
damaging work” 

And the rule stated in the cases above was vigorously sustained in Haton v. 
B.C. & M. R.R. Co. (51 N.H., 504, s.c. 12 Am. Dee 147) 

In 1 Lewis Eminent Domain, third edition, paragraph 65, it is said: 

“If, for damage caused to my land by certain acts of my neighbor done upon 
his own land for his own use, I may have compensation, and if, for the same 
damage caused by the same acts done upon the same land by the public or its 
azents for public use I can have no compensation, it is plain that the right upon 
which the former action was founded has been taken from me, that so much has 
been subtracted from my property in the land. Every such taking we hold to be 
within the constitutional prohibition requiring compensation to be made. In 
any given case, therefore, where the land of an individual has been damaged or 
diminished in value by the construction or operation of works for public use, 
whether he is entitled to compensation or not will depend upon whether the 
damaze or deterioration is due to an interference with any right appurtenant to 
the land or parcel of his property in it. If this question can be answered in the 
affirmative, there is a right to compensation; otherwise, not.’ 

In 1 Nichols on Eminent Domain, paragraph 28, it is said: 

“There is one limitation upon the power of eminent domain which depends 
upon no exnress constitutional provision. The powers of a sovereign state, how- 
ever vast in their character and searching in their extent, are inherently limited 
to subjects within the jurisdiction of the state, and any attempt to exercise 
governmental powers in another state is necessarily void. A state therefore 
cannot tale or authorize the taking of property or rights in property situated in 
another state, and conversely, each state holds all the property within its limits 
free from the eminent domain of any other state and cannot be compelled to 
surrender such property to another state in any way.” 

(b) In Wendel v. Spokane County (27 Wash. 121), plaintiff brought suit to 
recover damages from defendant for draining a lake in the construction of a 
highwav. It is there said: 

“Tt is insisted that there is no allegation of carelessness or negligence in the 
complaint. No such allegation is necessary. If the allegations of the complaint 
are true, it is the taking of private property for public use without compensation, 
and falls within the prohibition of the constitution (art. 1, par. 16) so often con- 
strued by this court. And it makes no difference whether it was done negli- 
gently or carefully. The taking is what the constitution prohibits (Brown v. 
Seattle, 5 Wash. 35 (31 Pac. 313, 32 Pac. 214, 18 L.R.A. 161) : State ex rel. Smith 
v. Superior Court of King County, 26 Wash. 278 (66 Pac. 385) ).” 

In New Whatcom vy. Fairhaven Land Co, (24 Wash. 498; 54 L.R.A. 195), 
~¥ was instituted to restrain the diversion of water for municipal purposes. 

tis said: 

“Section 16, Art. 1, of the constitution expressly provides, that ‘No private 
property shall be taken or damaged for public or private use without just 
compensation having been first made, or paid into court for the owner.’ Sec- 
tion 1 of Art. 17 of the constitution, under which the appellant claims that the 
State is the sole and absolute owner of the bed, the shore to high water mark, 
and the waters of Lake Whatcom, and can dispose of such waters as it sees 
fit, expressly protects all persons in asserting their claims to vested rights. 
That section reads as follows: 

““The state of Washington asserts its ownership to the beds and shores of 
all navigable waters in the state up to and including the line of ordinary high 
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tide, in waters where the tide ebbs and flows, and up to and including the line 
of ordinary high water within the banks of all navigable rivers and lakes: 
Provided, That this section shall not be construed so as to debar any person 
from asserting his claim to vested rights in the courts of the state.’ 

“Though this section has the effect, as has been held by this court in 
Bisenbach v. Hatfield (2 Wash. 236 (26 Pac. 539, 12 L.R.A. 632)), and Harbor 
Line Commissioners v. State (2 Wash. 530 (27 Pac. 550)), of vesting in the 
State the entire and exclusive ownership of the beds and shores of all navigable 
waters, it should not be construed as affecting the rights of riparian proprietors 
upon nonnavigable watercourses, though their source is in navigable waters, 
The use of the water in such nonnavigable streams is not inconsistent with the 
retention of the fee in the bed of navigable waters in the State (Gocheco Oo. y. 
Strafford, 51 N.H. 455.) The provisions of paragraph 16, article 1, of the 
constitution protect private property from confiscation for a public use; and 
the proviso to article 17, paragraph 1, clearly indicates that so far as rights 
had become yested, nothwithstanding the other provisions of the section, the 
owner thereof should haev the right to assert them in the courts; and if this 
language means anything, it is that those rights should be protected and safe- 
guarded by the courts. 

“In Crook v. Hewitt (4 Wash. 749 (31 Pac. 28)) this court quotes with 
approval from Gould on Waters (2d ed.), p. 396: 

“*The right to the use of the water in its natural flow is not a mere ease. 
ment or appurtenance, but is inseparably annexed to the soil itself.’ 

“In Rigney v. Tacoma Light & Water Co. (9 Wash. 576 (38 Pac. 147, 26 
L.R.A. 425) ), it is said: 

“*The right to the use of water flowing overland is identified with the realty, 
and is a real and corporeal hereditament * * *. And this right is a substantial 
one, and may be the subject of sale or lease like the land itself.’ 

“In the two cases cited it is held that every riparian proprietor, in the absence 
of a grant, license, or prescription limiting his rights, is entitled to have the 
stream which passes over or adjacent to his land flow as it is wont by nature, 
affected only in quantity or quality by the consequence of a reasonable use thereof 
by other proprietors, and that the riparian proprietor’s right to the flow of the 
water is inseparably annexed to the soil, and passes with it, as a part and parcel 
of it. That a riparian proprietor may divert the water from the stream as it 
passes through his own land, without license from the proprietors above him, if he 
does not obstruct the water from flowing as freely as it was wont, and without 
license from the lower proprietors, if he restores the water to its natural channel 
before it enters their land and does not materially diminish its flow.” 

In New Watcom v. Fairhaven Land Oo. (24 Wash. 493; 54 L.R.A. 195), it is 
also said (p. 503) : 

“The constitution having reserved to the respondent its vested rights, the legis- 
lature, except under the power of eminent domain, upon making compensation, 
would not divest it of that right, either directly or indirectly for a public or 
private use (Yates v. Milwaukce, 10 Wall. 497). As was said by Justice Miller 
in the case last cited : 

“*This riparian right is property and is valuable and though it must be enjoyed 
in due subjection to the rights of the public it cannot be arbitrarily or capriciously 
destroyed or impaired. It is a right of which once vested, the owners can only 
be deprived in accordance with established law, and if necessary that it be taken 
for the public good upon due compensation.’ 

“As was said by the Missouri court of appeals in Meyers v. St. Louis (8 Mo. App. 


“When it is settled that riparian rights are property—and of this there seems 
to be no doubt—the question as to the right to take them without compensation is 
at an end.’ 

“In Mohr v. Gault (10 Wis. 513, (78 Am. Dec. 687) ) a case where one undertook 
to cut a new channel so as to carry off the waters of a small lake by another way 
than through the usual outlet, on which the complainant’s mill was situated—it 
was held that the owners along the natural outlet had a legal right to the natural 
and usual flow of the water of the lake through such outlet.” 

In Rigney v. Tacoma Light & Water Co. (9 Wash. 576; 26 L.R.A. 427), suit was 
rar apar to restrain the diversion of the water of a creek for municipal purposes. 

tis said: 

“The legal rights of riparian proprietors upon natural water courses are well 
settled and generally understood. Every such proprietor is entitled, in the 
absence of grant, license, or prescription, limiting his right, to have the stream 
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which passes over or adjacent to his lands flow as it is wont by nature, affected 
only in quantity or quality by the consequences of a reasonable use thereof by 
other proprietors. (See Crook v. Hewitt, supra, and Luz v. Haggin, 69 Calif. 255 
(10 Pac. 674) ). 

“The right of the riparian proprietor to the flow of the water is inseparably 
annexed to the soil, and passes with it not as a mere easement or appurtenance, 
put as a part and parcel of it. Use does not create, and disuse cannot destroy 
or suspend it (Johnson v. Jordan, 2 Metec. (Mass.) 239; Luw v. Haggin, supra). 
The riparian proprietor has no property in the water itself, but a simple usu- 
fruct while it passes along (1 Wood, Nuisances (3d ed.), p. 471). The right to 
the use of water flowing overland is identified with the realty, and is a real and 
corporeal hereditament (Cary v. Daniels, 5 Metc. (Mass-) 238). And this right 
is a substantial one, and may be the subject of sale or lease like the land itself 
(1 Wood, Nuisances (2d ed.), p. 412).” 

In City of Emporia v. Soden (25 Kansas 588; 87 Am. Dec. 265), the question 
of the right of a city to divert water to the injury of a riparian proprietor was 
before the court. Mr. Justice Brewer, for the court, said: 

“A second matter of defense is this: While the undiminished flow of the 
stream is conceded to be the right of every riparian owner, yet this right has 
always been limited to this extent, that each riparian owner may, without sub- 
jecting himself to liability to any lower riparian owner, use of the water what- 
ever is needed for his own domestic purposes and the watering of his stock. 
The city is a riparian owner, and, whether it uses little or much, it is simply 
taking for domestic purposes. Each individual citizen of Emporia may buy land 
on the banks of the river and then take for domestic uses whatever amount of 
water he needs. What the individual separately may do, the city, representing 
all the individuals, has done. Does the manner in which the result was accom- 
plished make any difference in the right? 

“This argument is plausible, but not sound. A city cannot be considered a 
riparian owner within the scope of the exception named. The amount of water 
which an individual living on the banks of a stream will use for domestie pur- 
poses, is comparatively trifling. Such use may be tolerated upon the principle 
de minimis non curat lex. It is a use which must always be anticipated, and 
may reasonably be considered as one of the benefits of the ownership of the 
banks of a natural stream. Everyone proposing to utilize the power of running 
water should reasonably expect that the stream is chargeable with such a slight 
burden. It is only a fair equalization of rights. But the taking of water for 
the supply of a populous and growing city stands upon an entirely different 
basis. No man can foresee this; and if it were tolerated, no one would dare to 
expend money in utilizing this power for fear of its being soon taken from him 
without compensation, and with total loss to his investment. The city, as a 
corporation, may own land on the banks, and thus in one gense be a riparian 
owner. But this does not make each citizen a riparian owner. And the corpo- 
ration is not taking the water for its own domestic purposes; it is not an indi- 
vidual; it has no natural wants; it is not taking for its own use, but to supply 
a multitude of individuals; it takes to sell.” 

In Mayor and City Council of Baltimore v. Warren Manufacturing Co. et al. 
(59 Marvland 96, 105), it is said: 

“Before the time of Lord Coke, the principle involved in this case would 
appear to have been well settled; for in Aldred’s case (9 Co., 58, 59a), we find it 
laid down by the Court, as established law, that ‘if a man has a watercourse 
running in a ditch from the river to his house, for his necessary use, and a 
glover sets up a limepit for calve skins and sheepskins so near the said water- 
course that the corruption of the limepit has corrupted it, for which cause his 
tenants leave the said house, an action on the case lies for it, as it is adjudged 
in 13 H. 7, 26; and this stands with the rule of law and reason, ete., prohibetur 
he quis faciat in suo quod nocere possit alieno; et six utere tuo uo alienum non 
loedas.’ And, in more recent times, all common law authorities agree, that a 
riparian owner has the right to the natural stream of water flowing by or 
through his land, in its ordinary natural state, both as to its quantity and 
quality, as incident to the right to the land on or through which the watercourse 
tuns; and that right continues except so far as it may have been derogated 
from by user or by grant (Gladfelter v. Walker, 40 Md., 1; Mason v. Hill, 5 B. 
& Ad., 1; Wood v. Want, 3 Exch., 748; Stockport Water Works Oo. v. Potter, 
1H. & N. 160), And no user short of the period of legal prescription will, 
without consent or grant, confer any exclusive right, as between different 


riparian owners, to the use of the water of a running stream. If, however, the 
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prior occupant has enjoyed the use of the water in any particular mode, or for 
earrying on any particular trade or manufacture, for 20 years, so as to have 
acquired a right of user by prescription, he is, in that case, entitled to remain 
undisturbed in such user, in the mode and to the extent defined by the actual 
enjoyment of the use (3 Kent. Com., 446). Or as stated by Lord Ellenborough, 
in the case of Bealey v. Shaw (6 East, 208), ‘independent of any particular en- 
joyment used to be had by another, every many has a right to have the advan- 
tage of a flow of water in his own land, without diminution or alteration. But 
an adverse right may exist, founded on the occupation of another; and though 
the stream be either diminished in quantity, or even corrupted in quality, as by 
means of the exercise of certain trades, yet, if the occupation of the party so 
taking or using it have existed for so long a time as may raise the presumption 
of a grant, the other party, whose land is below, must take the stream, subject 
to such adverse right.’ And so hold all the authorities of recent times.” 

In Kimberly and Clark Company v. Hewitt et al. (79 Wis. 334), it is said: 

“The rule is elementary that, unless affected by license, grant, prescription, or 
public right, or the like, every proprietor of land on the bank of a stream of 
water, whether navigable or not, has the right to the use of the water as it is 
wont to run, without material alteration or diminution; and no riparian owner 
has the right to use the water of the stream to the prejudice of other riparian 
owners above or below him, by throwing it back on the former or subtracting 
it from the latter (Lawson v. Mowry, 52 Wis. 219, and cases cited in the opinion 
by Mr. Justice Cassoday; Ang. Water-Courses (7th ed.) Chp. 4, p. 98, note 2; 
Burrill, Law Dict. tit. ‘Ut Currere Solebat.’).” 

In Dumont v. Kellogg (29 Mich. 420), it is said: 

“But as between two proprietors, neither of whom has acquired superior 
rights to the other, it cannot be said that one ‘has no right to use the water to 
the prejudice of the proprietor below him,’ or that he cannot lawfully ‘diminish 
the quantity which would descend to the proprietor below,’ or that ‘he must so 
use the water as not materially to affect the application of the water below, 
or materially to diminish its quantity.’ Such a rule would be in effect this: 
that the lower proprietor must be allowed the enjoyment of his full common-law 
rights as such, not diminished, restrained, or in any manner limited or qualified 
by the rights of the upper proprietor, and must receive the water in its natural 
state as if no proprietorship above him existed. Such a rule could not be the 
law so long as equality of right between the several proprietors was recognized, 
for it is manifest it would give to the lower proprietor superior advantages over 
the upper, and in many cases give him in effect a monopoly of the stream.” 

In Gehlen Brothers v. Knorr (101 Iowa 700; 36 L.R.A. 698), it is said: 

“Broadly stated, the general rule is that the owner of the land through which 
a stream of water runs, has a right to have it flow over his land in the natural 
channel, undiminished in quantity, and unimpaired in quality, except insofar 
as diminution or contamination is inseparable, from a reasonable use of such 
water (Willis v. City of Perry, supra; Ferguson v. Manufacturing Co., 77 Towa 
578 (42 N.W. Rep. 448) ; Spence v. McDonough, 77 Iowa 462 (42 N.W. Rep. 371); 
28 Am, & Eng. Enc. Law, page 948; Elliott v. Railroad Co., 10 Cush. 191, 57 Am. 
Dec. 85 notes: Moulton v. Water Co., 137 Mass. 163; Garwood vy. Railroad Co, 
83 N.Y. 400; Hydraulic Co. v. Butler, 91 Ind. 138; Heilbron v. Canal Oo., 75 Cal. 
426 (17 Pac. Rep. 535) ; Dumont v. Kellogg, 29 Mich. 420; Mining Co. v. Dangberg, 
2 Lawry, 450, Fed. Cas. No. 14, 370; Bullard v. Manufacturing Co., T7 N.Y. 530; 
Palmer v. Mulligan, 3 Caines, 307; Davis v. Getchell, 50 Me. 502, 79 Am. Dee. 
636, note; Wadsworth v. Tilloston, 15 Conn. 366; Haskins v. Haskins, 9 Gray, 
390; Snow v. Parsons, 28 Vt. 450: City of Springfield v. Harris, 4 Allen. 494; 
Red River Roller Mills v. Wright, 30 Minn. 249 (15 N.W. Rep. 167) ).” 

: In Strobel v. Kerr Salt Co. (164 N.Y. 303, 79 Am. St. Rep. 643 ; 51 L. R. A. 687), 
t is said: 

“A riparian owner is entitled to a reasonable use of the water flowing by his 
premises in a natural stream as an incident to his ownership of the soil, and to 
have it transmitted to him without sensible alteration in quality or unreasonable 
diminution in quantity. While he does not own the running water, he has the 
right to a reasonable use of it as it passes by his land. As all other owners upon 
the same stream have the same right, the right of no one is absolute, but is 
qualified by the right of the others to have the stream substantially preserved in 
its natural size, flow, and purity, and to protection against material diversion or 
pollution. This is the common right of all, which must not be interfered with by 
any. ‘The use of each must, therefore, be consistent with the rights of the others, 
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and the maxim of sic utere tuo observed by all. The rule of the ancient common 
law is still in force; aqua currit et debet currere, ut currere solebat. Consump- 
tion by watering cattle, temporary detention by dams in order to run machinery, 
irrigation when not out of proportion to the size of the stream, and some other 
familiar uses, although in fact a diversion of the water involving some loss, are 
not regarded as an unlawful diversion, but are allowed as a necessary incident to 
the ues in order to effect the highest average benefit to all the riparian owners.” 

(c) Smith v. Rochester (92 N.Y. 473; 44 Am. Rept., 393), involved the right of 
a millowner upon the outlet of a lake to maintain an injunction to prevent the 
city of Rochester from taking the water from the lake for municipal purposes 
under the police power for the inhabitants of the city to the injury of the mill 
privileges upon the outlet. He was granted an injunction. 

Hyatt v. Albro (121 Mich. 638), was a case brought against a drain commis- 
sioner by a lower millowner and a perpetual injunction was granted against the 
defendant restraining him from interfering with the natural flow of the water 
from the lakes above. 

In Cedar Lake Hotel Co. v. Cedar Lake Hydraulic Co. (79 Wis. 297, 48 N.W. 
371), the hotel company filed a bill against the defendant to restrain the lowering 
of the lake. The defendant demurred. 

The court said: 

“It is idle and frivolous to contend that the plaintiff has no such right of inter- 
est in the shore of the lake opposite said hotel property as to justify the inter- 
position of the court of claim damages for so causing the lake to recede from its 
contiguity with it.” 

In Priewe v. Wis. Land and Improvement Co. (93 Wis. 534 (33 L.R.A. 645), 
complainants successfully maintained a complaint to compel the defendants to 
fill up a drain which had been constructed, lowering the waters of the lake to the 
injury of their riparian rights against a demurrer alleging the bill did not state 
a cause of action. 

In Fernald v. Knox Woolen Mills (82 Me. 48 L.R.A. 459), a bill for an injunc- 
tion was maintained by complainants against defendants for excavating a 
channel, thus drawing the water of the pond below the natural water line to the 
damage of complainants. The court said: 

“Such a right is inconsistent with the existence of the pond as a pond. If 
exercised to its fullest extent it would destroy the pond * * *. And, if exercised 
to any extent, the necessary effect must be to widen the shores and deprive the 
adjoining landowners of their natural water flowage.” 

In Smith v. Youman (96 Wis. 103, 70 N.W. 1115), suit was brought to restrain 
defendants, who were millowners at the outlet of a lake, by riparian proprietors, 
from lowering the lake, and the court there expressly approved the language 
of Cedar Lake Hotel Co. vy. Cedar Lake Hydraulic Co., cited above. 

In Sanborn v. The People’s Ice Co. (82 Minn. 43, 88 Am. St. Rep. 401, 84 N.W. 
641, 51 L.R.A. 829), complainants being riparian proprietors upon a lake filed 
a bill for an injunction and successfully maintained it against the defendant 
restraining it from taking ice from the lake for commercial purposes because 
the natural and necessary result was to lower the lake. The court said: 

“If there is remedy caused by the artificial raising of the water above the 
natural line thus flooding a meadow, there is also a remedy to prevent exposure 
of an unsightly and unhealthy marsh by artificially drawing off the water below 
the natural level; it is immaterial for what purpose the shore land is used, if 
it be a lawful use; there is no distinction in this respect between a farm and 
summer residence. Employment of contiguous land for the purpose of pleasure, 
recreation, and health constitutes such a use of adjacent bodies of public waters 
as to command a remedy for an interference with its natural conditions.” 

In People v. Hulbert (131 Mich. 156, 91 N.W. 211), defendant was convicted 
below of violation of the city ordinance of Battle Creek and defended upon the 
theory that he had a right incidental to his riparian ownership to bathe in the 
waters of Goguac Lake, which right was property and could not be taken from 
him except by condemnation. The court upheld this contention and dismissed 
defendant. 

In Draper v. Brown (115 Wis. 361, 91 N.W. 1001), a bill was filed against 
defendants, who were millowners at the outlet of the lake, and who were draw- 
ing the water off thereby lowering the lake 4 feet. Defendant demurred on the 
ground that the complaint did not state a cause of action and because of an 
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alleged misjoinder of defendants. The demurrer was overruled and the case 
went to the Supreme Court. The Court said: 

“We then have the one primary right of the plaintiffs to have the water of 
Fowler Lake remain at its accustomed level. We have the corresponding duty 
of the defendants not to interfere with such right. We have also a wrongful 
violation of the plaintiffs’ right by the defendants, Brown and Peacock, in 
unnecessarily drawing off the water, and the concurrent acts of the other defend- 
ants in withholding the natural and accustomed flow of water into the lake. 
Thus we find a single, complete cause of action, in which all of the defendants 
are interested, although acting independently and without concert.” The Court 
further said: 

“The plaintiffs were entitled to the natural flow of the river. The defendants, 
Brown and Peacock, were entitled to the natural flow, provided they did not 
unreasonably lower the artificial level of the lake. The other defendants had 
no right to obstruct or withhold such flow.” 

In 1 Lewis Eminent Domain (second edition), paragraph 84, ec. page 1936, it is 
said: 

“The rights of riparian owners upon lakes and ponds are the same as upon other 
waters. Accordingly the abutting owners upon a lake or pond, whether the title 
to the bed is in the public or the abutters, have a right to have the water stand 
at its natural level, and it follows that the waters cannot be raised or lowered or 
taken away without compensation.” 

In Webster v. Harris (111 Tenn. 668, 59 L.R.A. 324), complainants who were 
riparian owners upon Reelfoot Lake filed a bill to restrain defendant from drain- 
ing the lake. The Court said: 

“We entirely concur with the conclusions reached by Judge Swiggert on this 
branch of the case, which are thus expressed in his learned opinion, viz: ‘It 
must therefore follow, from the rules laid down in these authorities, and in oth- 
ers on the subject of the rights of riparian owners on rivers and lakes and other 
waters, whether navigable or nonnavigable in any sense, that no one, whether 
he is only a stranger, or is himself a riparian owner on the same body of water, 
has any right to impair or destroy the interest and the use of such riparian owner 
to such water.’ In the language of Washburn (Easements, 316): ‘The right to 
enjoy this flow of water without disturbance or interruption by any other proprie- 
tor is one jure naturae and is an incident of property in the land, not an appur- 
tenance to it, like the right he has to enjoy the soil itself in its natural state, un- 
affected by the tortuous acts of a neighboring landowner. It is an indispensible 
incident to the ownership of land, made by an inflexible rule of law an absolute 
and fixed right.’ The flow of water cannot be diverted, and turned into a dif- 
ferent channel. It cannot be lowered by drainage or other artificial means from 
its natural level or height. It cannot be raised or increased in volume or level 
by damming or other means. It cannot be polluted or corrupted, and made less 
fit for use, wrongfully and unnecessarily. The riparian owner cannot be de- 
prived of any of the many uses he has the right to make of the water, or injuri- 
ously affected in that respect.” 

In Valparaiso City Water Co. v. Dickover (17 Ind. App. 233), a riparian proprie- 
tor on Flint Lake was held to have a right of action against the city water com- 
pany of the city of Valparaiso, to recover damages for lowering the lake to the 
injury of his riparian rights. 

Neal vy. City of Rochester (156 N.Y. 213), was a case similar to Smith yv. Roch- 
ester (92 N.Y. 478). 

In Waller v. New York (144 N.Y. 579), millowners located on the outlet of 
Skaneateles Lake were held to be entitled to recover damages against the State 
of New York for diverting the water from such lake to their injury for use in the 
Erie Canal. 

In Watuppa Reservoir Co. v. City of Fall River (154 Mass. 305), it was held 
that the lower millowners could restrain the diversion of the water from Watuppa 
ponds for municipal purposes. 

In Proprietor of Milis v. Braintree Water Supply Co. (149 Mass. 478), the 
lower millowners were held entitled to maintain a suit for injunction to restrain 
the lowering of the waters of a lake for the purpose of supplying the city with 
water. 

(d) So firmly fixed are the constitutional rights of riparian proprietors, so 
well established is it that such riparian rights are property and that such prop- 
erty cannot be taken without just compensation, that it is idle and frivolous 
to contend that either the Congress of the United States in the exercise of its 
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power to regulate commerce or the State of Illinois and the sanitary district 
of Chicago in the exercise of the so-called police powers of the State, have any 
power or authority to injure, impair or destroy the property rights of the State of 
Michigan and of the people of that State in violation of the plain provisions of 
the 5th and 14th amendments of the Federal Constitution. 

Stein v. Burden (24 Ala. 130; 60 Am. Dec. 453). 

Bazter v. Gilbert (125 Calif. 580). 

United States v. Lynah (188 U.S. 445, 47 L. Ed. 589). 

Baltimore & Potomac Railway Co. v. Baptist Church (108 U.S. 317, 27 L. Ed. 
739). 

In Stein v. Burden (24 Ala. 130, 60 Am. Dec. 453), it is said: 

“If the legislature should authorize a public improvement by means of a canal, 
and the construction of the work would destroy or impair the value of private 
property, without affording the means of indemnification, the owner of the 
property destroyed or injured would have his action at law against those who 
eaused the damage (Stevens v. Proprietors of Middlesex Canal (12 Mass. 466) ), 
In the present case, there is nothing in the statute from which the intention 
of the legislature to give the use of the water can legitimately be inferred; 
and the care with which they have guarded the rights of others, in requiring 
the consent of the owners of the land through which the canal passed to be 
given, and providing compensation for the injury which they might sustain, 
is, at least, persuasive to show that the legislature intended to grant no right 
which might be detrimental to others. The right to the use of the water in- 
tended to be used by the company, under certain conditions and limitations, 
belonged to the owners of the land through which it run. It is the right which 
is frequently the most valuable portion of the freehold, and is, in some senses, 
as much identified with it as the soil of which it is composed.” 

In Baater v. Gilbert (125 Calif. 580), the question of the right to divert waters 
from a lake wasinvolved. Itis said: 

“It necessarily follows that it was not the overflow of the creek that ap- 
pellants sought to appropriate, but a certain amount of water in these two afore- 
said described lakes. If such appropriation of waters does not interfere with 
the usual and ordinary quantity of water flowing down the creek, the right of 
appellants to appropriate is undoubted; but otherwise, if there be an inter- 
ference with the quantity of water flowing down the stream. If the tapping of 
these lakes by appellants reduces the amount of water to which plantiffs are 
entitled, or shortens the period of time in which they might otherwise secure 
water from the creek, then the acts of appellants clearly are a trespass upon 
plaintiff's rights—exactly the same kind of trespass as though the creek was 
tapped, and that amount of water directly taken therefrom without any molesta- 
tion of the lakes.” 

In United States v. Lynah (188 U.S. 445, 47 L. Ed. 539), suit was brought to 
recover damages for flooding land in the construction of an improvement to 
navigation of the Savannah River. It is said: 

“Tt is clear from these findings that what was a valuable rice plantation 
has been permanently flooded, wholly destroyed in value, and turned into an 
irreclaimable bog; and this as the necessary result of the work which the Govern- 
ment has undertaken. Does this amount to a taking? The case of Pumpelly 
v. Green Bay & M. Canal Co. (13 Wall. 166, 20 L. Ed. 557), answers this 
question in the affirmative. And on the argument it was conceded by the 
learned counsel for the Government (and properly conceded in view of the 
findings) that so far as respects the mere matter of overflow and injury there 
was no substantial distinction between the two cases. In that case the Green 
Bay Co., as authorized by statute, constructed a dam across Fox River, by 
means of which the land of Pumpelly was overflowed and rendered practically 
useless to him. There, as here, no proceedings had been taken to formally 
condemn the land: Referring to this it was said (p. 177, L. Ed. p. 560): 

“‘The argument of the defendant is that there is no taking of the land 
within the meaning of the constitutional provision, and that the damage is a 
consequential result of such use of a navigable stream as the Government 
had a right to for the improvement of its navigation. 

“Tt would be a very curious and unsatisfactory result, if in construing a 
provision of constitutional law, always understood to have been adopted for 
protection and security to the rights of the individual as against the Govern- 
ment, and which has received the commendation of jurists, statesmen, and com- 
mentators at placing the just principles of the common law on that subject 
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beyond the power of ordinary legislation to change or control them, if it shall 
be held that if the Government refrains from the absolute conversion of real 
property to the uses of the public, it can destroy its value entirely, can inflict 
irreparable and permanent injury to any extent; can, in effect, subject it to 
total destruction wthout making any compensation, because, in the narrowest 
sense of that word, it is not taken for the public use. Such a construction 
would pervert the constitutional provision into a restriction upon the rights 
of the citizen, as those rights stood at the common law, instead of the Govern- 
ment, and make it an authority for invasion of private right under the pretext 
of the public good, which had no warrant in the laws or practices of our 
ancestors.’ 

“It is clear from these authorities that where the Government by the con- 
struction of a dam or other public works so floods lands belonging to an indi- 
vidual as to substantially destroy their value there is a taking within the 
scope of the fifth amendment. While the Government does not directly proceed 
to appropriate the title, yet it takes away the use and value; when that is 
done it is of little consequence in whom the fee may be vested. Of course, it 
results from this that the proceeding must be regarded as an actual appro- 
priation of the land, including the possession, the right of possession, and the 
fee; and when the amount awarded as compensation is paid, the title, the 
fee, with whatever rights may attach thereto—in this case those at least 
which belong to a riparian proprietor—pass to the Government and it becomes 
henceforth the full owner. 

“Passing to the third question, it is contended that what was done by the Govy- 
ernment was done in improving the navigability of a navigable river, that it is 
given by the Constitution full control over such improvements, and if in doing 
any work therefor injury results to riparian proprietors or others, it is an injury 
which is purely consequential, and for which the Government is not liable. But 
if any one proposition can be considered as settled by the decisions of this 
court, it is that, although in the discharge of its duties the Government may ap- 
propriate property, it cannot do so without being liable to the obligation cast 
by the fifth amendment of paying just compensation. 

“In Monongahela Nav. Co. v. United States (148 U.S. 312, 336, 37 L. Ed. 468, 
13 Sup. Ct. Rep. 622, 630), it was said : 

“*But like the other powers granted to Congress by the Constitution, the power 
to regulate commerce is subject to all the limitations imposed by such instrument, 
and among them is that if the fifth amendment we have heretofore quoted. 
Congress has supreme control over the regulation of commerce, but if in exer- 
cising that supreme control it deems it necessary to take private property, then 
it must proceed subject to the limitations imposed by this fifth amendment, and 
can take only on payment of just compensation.’ 

“In that case Congress had passed an act for condemning what was known as 
‘the upper lock and dam of the Monongahela Navigation Co.,’ and provided ‘that 
in estimating the sum to be paid by the United States, the franchise of said cor- 
poration to collect tolls should not be considered or estimated,’ but we held that 
this proviso was beyond the power of Congress; that it could not appropriate 
the property of the navigation company without paying its full value, and that 
a part of that value consisted in the franchise to take tolls. So in the recent 
case of Scrunton v. Wheeler (179 U.S. 141, 153, 45 L. Ed. 126, 133, 21 Sup. Ct. 
Rept. 48, 53), we repeated the proposition in these words: 

“*Undoubtedly compensation must be made or secured to the owner when 
that which is done is to be regarded as a taking of private property for public 
use within the meaning of the fifth amendment of the Constitution, and, of course, 
in its exercise of the power to regulate, Congress may not override the provision 
that just compensation must be made when private property is taken for publice 
use.’ ” 

In Baltimore and Potomoc Railway Co. v. Baptist Church. (108 U.S. 317, 27 
L. Ed. 739), it is said: 

“It needs no citation of authorities in support of the proposition that the 
grant of powers by the legislature to do certain things does not carry with it 
any immunity for private injuries which may result directly from the exercise 
of those powers and privileges.” 

(e) Neither the State of Illinois nor the sanitary district of Chicago, acting 
under the laws of the State of Illinois or with the approval of the Secretary of 
War, in pursuance of any act of Congress, have any power or authority under 
the Constitution of the United States to abstract the waters of Lake Michigan 


anc 
int 
| 
I 
832 
| saic 
whi 
I 
| the 
ther 
pen: 
pub: 
of t 
eati 
thes 
whi 
opin 
exce 
of tl 
DD 
dina 
sissi 
be ¢ 
prov 
able 
In 
Unit 
of 17 
with 
Ural 
by a 
deep 
incre 
In 
it is: 
heigl 
| 
a ve 
| 13, 1 
was 
rence 
forey 
of th 
the C 
son 
notw 
delon 
State 
all re 


LAKE MICHIGAN WATER DIVERSION 253. 


and permanently divert them across the Continental Divide and discharge them 
into the Mississippi River watershed to the injury of complainant. 


Hudson County Water Co. v. McCarter (209 U.S. 349, 52 L. Ed. 828). 

Fulton Light Heat and Power Co. v. State of New York (200 N.Y. 400, 37 
L.R.A. (N.S.) 307). 

Cohen v. United States (162 Fed. Rep. 364). 

Beidler v. Sanitary District (211 Il. 628, 67 L.R.A. 820). 

Ev parte Jennings (6 Cow. 518, 16 Am. Dec. 447). 

Cooper v. Williams (5 Ohio 391, 24 Am. Dec. 299). 


In Hudson County Water Co. v. McCarter (209 U.S. 349, 357, 52 L. Ed. 828, 
832), speaking of the right of the State to control the water within the same, it is. 
said : 

“Tt finds itself in possession of what all admit to be a great public good, and 
what it hasit may keep and give no one a reason for its will.” 

In Fulton Light, Heat and Power Co. v. State of New York (200 N.Y. 400, 37 
L.R.A. (N.S.) 307), it is said: 

“But when, under the plea of the improvement of navigation, the property of 
the riparian owner is taken or diminished by the diversion of the waters, for a 
public work not within, but wholly outside, the channel of the river, I think 
there is a clear case for the enforcement of the constitutional guaranty of com- 
pensation. If the appropriation is for a purpose not incidental to the natural, or 
publie servitude in the river, how could that provision of the fundamental law 
of this Government—so instinct with the principle of justice—find juster appli- 
cation? The State, by the exercise of its power of eminent domain, could take 
these claimants’ lands and divert from their powerplant properties the water 
which operated them, upon making just compensation therefor; but, in my 
opinion, it had no unlimited right to make a use of the river for a public purpose, 
except as such purpose was related to the improvement of the channel, or bed. 
of the river itself, for purposes of navigation or transportation.” 

IX. The waters of the Great Lakes are governed by the provisions of the or- 
dinance of 1787. 

The ordinance of 1787 provides that the navigable waters leading into the Mis- 
sissippi and the St. Lawrence and the carrying places between the same shall 
be common highways and forever free. It has been uniformly held that the 
provisions of the ordinance of 1787 established a rule of navigability of navig- 
able waters separate and distinct from the rule applicable at common law. 

Huse v. Glover (119 U.S. 544, 30 L. Ed. 488). 
Economy Light and Power Company v. United States (256 U.S. 113, 65 L. 
Ed. 847). 

In Huse v Glover (119 U.S. 544, 30 L. Ed. 488), the Supreme Court of the 
United States considered the provisions of the fourth section of the ordinance 
of 1787 and the Court said: 

“The provisions of the clause that the navigable streams should be highways 
without any tax, impost, or duty has reference to their navigation in their nat- 
ural state. It did not contemplate that such navigation might not be improved 
by artificial means, by the removal of obstructions or by the making of dams for 
deepening the waters, or by turning into the rivers waters from other streams to 
increase their depth.” 

In Economy Light & Power Co. v. United States (256 U.S. 113, 65 L. Ed. 847), 
it is said: 

“The public interest in navigable streams of this character in Illinois and 
neighboring States, and the Federal authority over such as are capable of serving 
commerce among the States, do not arise from custom or implication, but have 
avery different origin. By article 4 of the compact in the ordinance of July 
18, 1787, for the government of the territory northwest of the River Ohio, it 
was declared: ‘The navigable waters leading into the Mississippi and St. Law- 
rence, and the carrying places between the same, shall be common highways, and 
forever free, as well to the inhabitants of the said territory, as to the citizens 
of the United States, and those of any other States that may be admitted into 
the Confederacy, without any tax, impost, or duty therefor.’ * * * 

“To the extent that it pertained to internal affairs, the ordinance of 1787— 
notwithstanding its contract form—was not more than a regulation of territory 
belonging to the United States, and was superseded by the admission of the 
State of Illinois into the Union ‘on an equal footing with the original States in. 
all respects whatever.’ But so far as it established public rights of highway in 
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navigable waters capable of bearing commerce from State to State, it did not 
regulate internal affairs alone, and was no more capable of repeal by one of the 
States than any other regulation of interstate commerce enacted by the Congress.” 

X. The constitutional power given to Congress to regulate commerce between 
ao States does not give it power to destroy such commerce as will be done by 

Congress, under the Constitution of the United States, has the power to regu- 
late commerce with foreign nations and among the several States, and as an 
incident to and a substantial part of its power to regulate commerce with for- 
eign nations and among the several States, Congress has power to regulate those 
waters which are used as the instrumentalities of such foreign and interstate 
commerce, but the power delegated by the Constitution of the United States 
to Congress to regulate commerce with foreign nations and among the several 
States which gives to the Congress of the United States the power to regulate 
navigation upon the great water highways of interstate and international com- 
merce, gives to the Congress of the United States the power to regulate naviga- 
tion upon the great water highways of interstate and international commerce, 
gives to the Congress of the United States no power and authority to destroy 
such highways of interstate and international commerce. 

Port of Seattle v. Oregon & Washington R.R. Co. (255 U.S. 56, 65 L. Ed. 
5@0). 
United States v. River Rouge Imp. Co. (269 U.S. 411, 70 L. Ed. 339). 
1 Farnham on Waters, paragraph 14. 
1 Farnham on Waters, paragraph 83. 
1 Farnham on Waters, pargaraph 85. 

In Port of Seattle v. Oregon & Washington R.R. Co. (255 U.S. 56, 65 L. Ed. 
500), it is said: 

“The right of the United States in the navigable waters within the several 
States is, however, limited to the control thereof for the purpose of navigation.” 

In the United States v. River Rouge Imp. Co. (269 U.S. 411, 70 L. Ed. 339), 
it is said: 

“Congress has absolute power and control over navigable waters of the United 
States in the interest of commerce, and the right to declare what may, or may 
not, constitute obstruction thereof. The authority is given to Congress for the 
purpose of aiding, and not destroying, navigation and commerce; so that, al- 
though authority over the stream is absolute in execution of the trust imposed 
in it, whatever obstruction it authorized must be for the purpose of improving 
the navigation of the stream, or of facilitating commerce.” 

In volume 1, Farnham on Waters, paragraph 83, it is said: 

“As has often been said, a waterway is a gift of nature. For practical pur- 
poses it may be said to have existed before man came upon the earth, and is to 
be used and enjoyed by him, and he is to leave it for the use of generations yet 
unborn. Man has no power to create it, and has no power to destroy it. All he 
can do is to effect changes in it. In the case of the more important bodies of 
water such changes, of necessity, must be so insignificant that they are of no 
importance.” 

In volume 1, Farnham on Waters, paragraph 14, it is said: 

“Congress has absolute power and control over navigable waters of the United 
States in the interest of commerce, and the right to declare what may, or may 
not, constitute obstruction thereof. The authority is given to Congress for the 
purpose of aiding, and not destroying, navigation and commerce; so that, al- 
though authority over the stream is absolute in execution of the trust imposed 
in it, whatever obstruction it authorized must be for the purpose of improving 
the navigation of the stream, or for facilitating commerce.” 

In volume 1, Farnham on Waters, paragraph 83, it is said: 

“The legislative power is limited to the protection and enhancement of the 
public rights, and it has no authority to destroy such rights. The principle 
applicable in the illustration given underlies all legislative attempts to destroy 
the public rights.” 

In volume 1, Farnham on Waters, paragraph 85, it is said: ' 

“Under constitutional provisions that private property shall not be taken 
without compensation or due process of law, it is perfectly well settled that 
such right of the owner of land abutting on a highway cannot be destroyed 
without compensation. This principle is equally applicable in case of water 
highways. As said by Judge Wheeler in Van Dolsen v. New York, the Crown 
or a municipal corporation could no more grant land bounded on a highway, and 
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afterward remove the way without compensation, than an individual could. 
Or, as held in Hutton v. Webb, the right of a riparian owner to use a navigable. 
stream is not derived from the State, and he cannot be deprived of such right 
without due compensation in some form.” 

XI. As owners and proprietors of the submerged land under the waters of the 
Great Lakes, the State of Michigan is entitled to have the water in the Great 
Lakes and in the connecting channels to be maintained at their natural and 
normal level, unimpaired in quantity by any other proprietor, subject only to 
the paramount power of Congress to improve navigation thereon. 

The State of Michigan, as the owner and proprietor of the submerged land 
under the waters of the Great Lakes lying within its boundaries; as a riparian 
proprietor on the connecting rivers between the Great Lakes; and in its sovereign 
governmental capacity as parens patriae of all of the people who are riparian 
proprietors on the Grat Lakes and the connecting waterways between the Great 
Lakes, is entitled to have the water in the Great Lakes, and in the connecting 
waterways between the same, maintained at their natural and normal level, 
undiminished in quantity by other proprietors, subject only to the paramount 
right of Congress to utilize and improve the same in the interests of navigation; 
and the State of Michigan has a right, in its sovereign capacity, to protect these 
rights in its individual proprietary capacity, in its general governmental ca- 
pacity as parens patriae of all of the people of the State, and to prevent 
the State of Illinois and the sanitary district from interfering with its rights, 
its people, and its property, by abstracting the waters of Lake Michigan and 
lowering the level of the Great Lakes and the connecting waterways between 
the same. 

Hudson County Water Co. v. McCarter (209 U.S. 349; 52 L. Ed. 828). 
Kansas v. Colorado (185 U.S. 125; 46 L. Ed. 838). 

Georgia v. Tennessee Copper Co. (206 U.S. 230, 51 L. Ed. 1038). 
Wheeler v. Smith (9 Howard 55; 13 L. Ed. 44). 

Kansas v. Colorado (206 U.S. 46; 51 L. Ed. 597). 

Wyoming v. Colorado (259 U.S. 419; 66 L. Ed. 999). 

Missouri v. Illinois Sanitary District (180 U.S, 208 ; 45 L. Ed. 497). 

In Hudson County Water Co. v. McCarter (209 U.S. 349; 52 L. Ed. 828), a writ 
of error was issued to the Court of Errors and Appeals of the State of New 
Jersey to review the opinion in McCarter v. Hudson County Water Company (90° 
N.J. Equity, 695; 65 Atl. 489). The Court, by Mr. Justice Holmes, said: 

“We prefer to put the authority, which cannot be denied to the State, upon a 
broader ground than that which was emphasized below, since, in our opinion, it 
is independent of the more or less attenuated residuum of title that the State 
may be said to possess. 

“All rights tend to declare themselves absolute to their logical extreme. Yet 
all in fact are limited by the neighborhood of principles of policy which are 
other than those on which the particular right is founded, and which become: 
strong enough to hold their own when a certain point is reached. The limits set 
to property by other public interests present themselves as a branch of what 
is called the police power of the State. The boundary at which the conflicting in- 
terests balance cannot be determined by any general formula in advance, but 
points in the line, or helping to establish it, are fixed by decisions that this or 
that concrete case falls on the nearer or farther side. For instance, the police 
power may limit the height of buildings in a city without compensation. To that 
extent it cuts down what otherwise would be the rights of property. But if it 
should attempt to limit the height so far as to make an ordinary building lot 
wholly useless, the rights of property would prevail over the other public in- 
terest, and the police power would fail. To set such a limit would need com- 
pensation and the power of eminent domain. 

“But it is recognized that the State, as quasi-sovereign and representative of 
the interests of the public, has a standing in court to protect the atmosphere, 
the water, and the forests within its territory, irrespective of the assent or dis- 
sent of the private owners of the land most immediately concerned (Kansas v. 
Colorado, 185 U.S. 125, 141, 142, 46 L. Ed. 888, 844, 845, 22 Sup. Ct. Rep. 552, 
8c, 206 U.S. 46, 99, 51 L. Ed. 956, 975, 27 Sup. Ct. Rep. 655; Georgia v. Tennessee 
Copper Co., 206 U.S. 230, 288, 51 L. Ed. 1088, 1044, 27 Sup. Ct. Rep. 618). What 
it may protect by suit in this court from interference in the name of property 
outside of the State’s jurisdiction, one would think that it could protect by 
statute from interference in the same name within. On this principle of public 
interest and the police power, and not merely as the inheritor of a royal pre- 
rogative, the State may make laws for the preservation of game, which seems a 
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stronger case (Geer v. Connecticut, 161 U.S. 519, 534, 40 L. Ed. 793, 798, 16 Sup, 
Ct. Rep. 600). 

“The problems of irrigation have no place here. Leaving them on one side, 
it appears to us that few public interests are more obvious, indisputable, and 
independent of particular theory than the interest of the public of a State to 
maintain the rivers that are wholly within it substantially undiminished, ex- 
cept by such drafts upon them as the guardian of the public welfare may permit 
for the purpose of turning them to a more perfect use. This public interest is 
omnipresent wherever there is a State, and grows more pressing as population 
grows. It is fundamental, and we are of opinion that the private property 
of it be said that such an interest justifies the cutting down by statute, with- 
out compensation, in the exercise of the police power of what otherwise would 
be private rights of property, or that, apart from statute those rights do not go 
to the height of what the defendant seeks to do, the result is the same. But we 
agree with the New Jersey courts, and think it quite beyond any rational view 
of riparian rights, that an agreement, of no matter what private owners, could 
sanction the diversion of an important stream outside the boundaries of the 
State in which it flows. The private right to appropriate is subject not only 
to the rights of lower owners, but to the initial limitation that it may not sub- 
stantially diminish one of the great foundations of public welfare and health. 

“We are of opinion, further, that the constitutional power of the State to insist 
that its natural advantages shall remain unimpaired by its citizens is not depend- 
ent upon any nice estimate of the extent of present use or speculation as to future 
needs. The legal conception of the necessary is apt to be confined to somewhat 
rudimentary wants, and there are benefits from a great river that might escape 
a lawyer’s view. But the State is not required to submit even to an esthetic 
analysis. Any analysis may be inadequate. It finds itself in possession of what 
all admit to be a great public good, and what it has it may keep and give no onea 
reason for its will.” 

In McCarter v. Hudson County Water Co. (70 N. J. Equity 525; 61 Atlantic 
710), the Attorney General of New Jersey filed an information in equity to 
restrain defendant from diverting water from the Passaic river into the State of 
New York. The court said: 

“The State, if a riparian owner along such stream, is entitled to have the ordi- 
nary flow of water remain in the channel, and to have it come to its lands, ‘undi- 
minished in quantity and unimpaired in quality by the act of any other of the 
owners thereof, subject to the use of the passing water, in a reasonable manner, 
for domestic and irrigation purposes’ (Doremus v. Paterson, 65 N. J. Eq. 711, 
55 Atl. 304). 

“The State has a duty to perform, in that it must protect its citizens against 
the assumption by individuals or corporations of any of its sovereign rights, or 
the conversion to private use of such common property and rights as the State 
is said to hold in trust for the public use, the loss of which may destroy the 
health and comfort of its subjects. ‘The policy of the law is to assign to every- 
thing capable of ownership a determinate owner. If capable of occupancy, and 
susceptible of private ownership and enjoyment, the common law makes it exclu- 
sively the subject of private ownership; but, if such private ownership and 
enjoyment are inconsistent with the nature of the property, the title is in the 
sovereign as trustee of the public, holding it for the common use and benefit.’ 

“I am satisfied that the State in its sovereign right, as owner of the bed of all 
tidal streams, becomes the owner of all fresh water flowing upon its land, and 
that any interference with the proper flow of such water, resulting in a diminish- 
ment of the natural quantity, is the subject of equitable interference, and also 
that the corporation act, under which the defendant and its agent exist, grants 
no right in derogation of public ownership of such water, and that without such 
grant the taking of water from streams for commercial purposes is, as against 
the State, a wrong to be restrained, and that the restraint may be limited to such 
takers as the State may elect. It is, perhaps, pursuing a just policy when it 
permits, without objection, the taking of its property to be served to its people; 
but it cannot be compelled to the unauthorized extension of its gifts to citizens 
of another jurisdiction.” 

In United States v. Rio Grande Dam & Irrigation Co., et al. (174 U.S. 690; 
43 L. Ed. 1136), it was sought to restrain the defendants from constructing 
a dam across the water from that stream and appropriating it for the purposes 
of irrigation. 

The Supreme Court of the United States said: 

“In other words, the jurisdiction of the General Government over inter- 
state commerce and its natural highways vests in that Government the right 
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to take all needed measures to preserve the navigability of the navigable wa- 
tercourses of the country even against any State action. It is true that there 
have been frequent decisions recognizing the power of the State, in the absence 
of congressional legislation, to assume control of even navigable waters within 
its limits to the extent of creating dams, booms, bridges, and other matters 
which operate as obstructions to navigability. The power of the State to thus 
legislate for the interests of its own citizens is conceded, and until in some 
way Congress asserts its superior power, and the necessity of preserving the 
general interests of the people of all the States, it is assumed that State action, 
although involving temporarily an obstruction to the free navigability of a 
stream, is not subject to such challenge. A long list of cases to this effect can 
be found in the reports of this Court.” 

In the course of the discussion it is said: 

“The Hudson River runs within the limits of the State of New York. It is 
a navigable stream and a part of the navigable waters of the United States, 
so far at least as from Albany southward. One of the streams which flows 
into it and contributes to the volume of its waters is the Croton River, a non- 
navigable stream. Its waters are taken by the State of New York for domes- 
tic uses in the city of New York. Unquestionably the State of New York has 
a right to appropriate its waters, and the United States may not question such 
appropriation, unless thereby the navigability of the Hudson be disturbed. On 
the other hand, if the State of New York should, even at a place above the 
limits of navigability, by appropriation for any domestic purposes, diminish 
the volume of waters which, flowing into the Hudson, make it a navigable 
stream, to such an extent as to destroy its navigability, undoubtedly the juris- 
diction of the National Government would arise and its power to restrain such 
appropriation be unquestioned ; and within the purview of this section it would 
become the right of the Attorney General to institute proceedings to restrain 
such appropriation.” 

CONCLUSION 


The State of Michigan contends: 

1. As one of the sovereign States in the American Union, it is the owner 
in its proprietary and governmental capacity, of all of the public domain, 
whether land or water area, within the territorial confines of the State of 
Michigan; that it is a riparian proprietor upon the Great Lakes and the con- 
necting waterways between the same; and that in its governmental capacity 
it represents all of the people Who own land within the State of Michigan border- 
ing upon four of the five of the Great Lakes and land within the State of 
Michigan bordering upon the St. Mary’s River, the St. Clair River, Lake St. 
Clair, and the Detroit River, all of which are navigable waters. That the State 
of Michigan has sovereign proprietary territorial rights which are and will 
be taken without due process of law and without just compensation, by the 
provisions of H.R. 1; that it has a right to protect the rights of the riparian 
proprietors upon the navigable waters within the State of Michigan who have 
riparian rights upon the Great Lakes and connecting waterways between the 
Great Lakes, which rights are property, and which property will be taken by 
H.R. 1 without due process of law and without just compensation in violation 
of the 5th and 14th amendments of the Constitution of the United States. 

2. The State of Michigan and the people of the State are interested in intra- 
state, interstate, and foreign commerce carried on, upon, and over the Great 
Lakes and the connecting waters between the same, and in the maintenance of 
the great water highway over which that commerce is carried. It has a right 
to protect its interests against the State of Illinois and the Sanitary District of 
Chicago from impairing or destroying the navigation of the navigable waters 
involved, which are and constitute a great water highway of intrastate, inter- 
state, and foreign commerce. 

3. The State of Illinois and the Chicago Sanitary District have no right and 
the Congress cannot confer upon them the right to lower the waters of the 
Great Lakes and the connecting waterways between the same, to the injury 
of the State of Michigan and to the injury of the property and people of such 
State, because such lowering constitutes a taking of the property of the State 
of Michigan without due process of law and without just compensation, in viola- 
tion of the 5th and 14th amendments of the Constitution of the United States. 

4. The State of Michigan here insists that the State of Illinois and the 
Sanitary District of Chicago in lowering the levels of the waters of the Great 
Lakes and the connecting waters between the same, by a direct enactment of 
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the Congress of the United States authorizing the same, is violating the rights of 
the State of Michigan, because the power to regulate commerce with foreign 
nations and among the several States which has been delegated by the Con- 
stitution of the United States to Congress, must be exercised in strict sub- 
ordination to the Constitution of the United States, and cannot be so exercised as 
to justify the taking of the property of the other States without due process of 
law and without just compensation in violation of that Constitution. 

Mr. Pavt Apams. At this time, if I may, Mr. Chairman, I would 
like to call on Mr. Milton P. Adams. 

Mr. Davis. Just a moment, please. 

Are there any questions on this side ? 

(No response. ) 

Mr. Davis. Mr. Scherer. 

Mr. Scuerer. Mr. Adams, you testified before this committee on 
February 17, did you not ? 

Mr. Pavt Apams. That’s right. 

Mr. Scuerer. At that time you suggested about 13 interrogatories 
which should be propounded to the Chicago Sanitary District, did 

ou not ¢ 
Mr. Pact Apams. That is correct. 

Mr. Scuerer. At that time, you recall, I made a motion that the 
committee ask the Sanitary District of Chicago to answer those in- 
rr ane nm with reference to the operation of its disposal facilities, 

id I not 

Mr. Pavt Apams. You did, Mr. Scherer. 

Mr. Scuerer. And, of course, the chairman at that time, and I 
think properly so, said that such a motion as mine should be con- 
sidered in executive session. 

I wonder, in view of the fact that I have indicated that the com- 
mittee might require, in order that it might decide these issues in this 
case, the Sanitary District of Chicago to answer those questions, 
whether or not the committee or our staff or you have had any re- 
sponse from the Sanitary District of Chicago in reference to answer- 
ing these interrogatories which you propounded ? 

Mr. Paut Apams. Mr. Scherer, since propounding those inter- 
rogatories, or suggesting that they be propounded by the committee, 
we ourselves have propounded them to the Chicago Sanitary District, 
to the attorney general for the State of Illinois, and have also sent 
our requests to the Governor of the State of Illinois. I am informed 
that there is a reply that is being sent to me by Mr. Nathan Castle, 
the attorney genera] for the State of Illinois, in which he indicates 
that the information is available to us in various sources. 

I haven’t seen the reply so I don’t know whether they are furnish- 
ing with the information. To date they have not done so. | 

Mr. Scuerer. As far as I know, the committee has not received any 
answers to those interrogatories that I suggested be answered. 

Mr. Davis. Are there any other questions by Members of Mr. Paul 
Adams? 

(No response.) 

Mr. Davis. All right, then. We will hear from Mr. Milton P. 
Adams, as you suggested. 

Will you come around, please 

Mr. Milton P. Adams is the executive secretary of the Water Re- 
sources Committee of the State of Michigan. We are glad to see you 
again, Mr. Adams. 
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STATEMENT OF MILTON P. ADAMS, EXECUTIVE SECRETARY, 
WATER RESOURCES COMMITTEE, STATE OF MICHIGAN—Resumed 


Mr. Mitton Apams. Mr. Chairman and members, thank you 

1 testified here on February 18. As Mr. Paul Adams has said, due 
to the differences and conflict of testimony as to how well the sewage 
and waste of the Chicago Sanitary District is collected and treated, 
this air photograph was flown on Saturday, February 21, between 11 
and 12 a.m., to us. It covers some 12 miles of the Chicago Sanita 
District down through this North Fork in which the Public Heal 
Service found no dissolved oxygen last year, and here, running down 
to about this point in the canal. 

There is no photo in this area, but it is somewhere along in this 
area, a mile and a half below the Stickney treatment plant. 

We have photographs on a 1-inch to a 100-foot scale showing some 
9 to 10 thousand feet of open sludge beds, covered at this time of the 
year with ice, but which the inlet ports broken by apparently the fresh 
admission of raw sludge. This is the solids from sewage, but in a 
properly operated plant the flow from — of sludge digestion 
would go back to the treatment plant and be repurified before it goes 
into the canal. 

The significant thing here, and it will take time to get it out— 
although I am trying to reduce my remarks to the minimum and, if 
time permits later, I will show these photos—but in our meeting 
before Mr. Rankin yesterday the estimate was given as 300 parts per 
million of BOD based on 11% million gallons of discharge per day. 

In the first place, the figure is their figure, but it is the lowest BOD 
with which I am familiar, when you are considering taking off the 
supernatant of a sludge tank. But accepting it at 300 parts per mil- 
lion and 114 million gallons per day, that is equivalent to introducing 
in these downstream places just about the raw sewage polluting power 
of a city of 20,000 people. ; ati 

Now, that is small in connection with this big problem, but to us, 
with the complaints we have received from people who navigate these 
canals, it is important. Also this 10,000 feet of open sludge bed, 
which the sanitary district people admit has been a serious nuisance 
in the spring for about 3 years, is important to us. 

Then to consider asking the States for more oxygen and more water 
out of this lake to ease this situation seems a little inconsistent to us. 

Mr. Davis. You maintain it should have the proper treatment 


when it connects with the green portion ? 


Mr. Mitton Apams. Yes, Up at this Stickney plant. In other 


words, this arises from the statement I made that the sludge-handling 
capacity in this Stickney plant is not adequate to cope with the daily 


accumulation of sewage solids that come in and are removed from the 
fluid body of the sewage at this plant before its purification. 

So whether you have 85 or 90 or 95 percent of purification, to a 
certain extent this efficiency and its beneficial effect on this canal is 
decreased by this unnecessary and unconventional and improper han- 
dling of the sludge part of that total problem. ! 

There is one other point that concerns me even more, which grew 
out of our meeting yesterday. 

You will remember that the population equivalent of all of these 
sewages and wastes of this area amount to somewhere between 814 
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million and 9 million people. That is in comparison with a human 
population of about 4 million people, perhaps. That means that half 
of the sludge load imposed on the treatment industry of the district 
is of industrial origin. 

The thing which concerned me greatly which arose out of this hear- 
ing yesterday was that there are two scandals in effect in the district 
with respect to treating industrial wastes. 

As to the industries internal in the city whose wastes go into public 
sewers and come to the plants with the sewage from the homes, all of 
that is treated. I should say 85 or 90 percent, or whatever percentage 
it is, is treated. But for a great number of industries, particularly 
in this great industrial area whose wastes are not yet connected to 
the municipal or to the district system, their wastes run substantially 
free to the nearest waterway without any care, or without any super- 
vision, unless there be a toxic waste or cyanide waste, which interferes. 

But the BOD loading, the oil loading, this thing which has just 
been the subject of litigation between our Corps of Engineers and 
three steel companies in which the Federal Government lost the first 
round, is all proof that the sanitary district, which has displaced in 
its actions the authority of the State of Illinois, permits Federal water- 
ways here to be damaged and to be obstructed by solids. Also, where 
the material is of a biological nature it adds to the loading on these 
waterways. 

One warning which I must leave with you is this: Even on this trial 
basis you are starting in, it seems to me, on a merry-go-round that will 
never end as long as that policy of handling big industry in this dis- 
trict continues. 

What does it mean? It means more water to provide more industry 
which creates more waste, which is used as an argument for still more 
water. That again is used and more waste is created and continued, 
and this is a never-ending proposition. 

It seems to us that this policy of the district with respect to these 
isolated and unconnected industries where their authority has dis- 
placed that of the State of Illinois, must be halted, and they must be 
required to place their industries under a degree of pollution control 
commensurate with that which would take place in their treatment 
plants if the material were collected. 

Mr. Davis. What does the green color denote there on that map? 

Mr. Mizron Apams. This is Lake Calumet. This is the district’s 
map. This is the scene of this big new port development, and this 
is here for another purpose. This is the Calumet treatment works, 
the main treatment works here, and the Northside treatment works. 

Mr. Scurrer. Where does the diversion take place? Can you show 
us on the map ? 

Mr. Minton Apams. I happen to know, but it is at any one of these 
three points. Here or here or here, Mr. Scherer. That is selected, I 
presume, by the district. 

Reni Scuerer. Where does the diversion of domestic pumpage take 
ace 
: Mr. Minton Apams. I presume that would take place from the lake 
here at the Wilson Avenue crib, Four Mile crib, or the 68th Street 
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crib, or down here. That is where the water is taken from Lake 
Michigan. 

Mr. Scuerer. But the additional 1,500 cubic feet per second as pro- 
vided in this bill can take place at any one of the three points you 

inted to on the map ? 

Mr. Mitton Apams. That can be taken at any one of the three 
points. That is right. 

You have too many witnesses listed here and too little time, and I 
do not want to take any more of it, but I will be here and will be 
available all day with these charts. 

Mr. Scuerer. Can I ask one more question ? 

Where is the Indiana-Ilinois line ? 

Mr. Mitton Apams. It looks like it is right there, sir. 

Mr. Scuerer. Fine. Does any of this waste from industries come 
from industries that are in Indiana ? 

Mr. Mitron Apams. I believe it does. 

Mr. Scuerer. Is that in the sanitary sewer district ? 

Mr. Minron Apams. That is not within the metropolitan district. 

Mr. Scuerer. Does the Sanitary Sewer District of Chicago have 
any control over the dumpage of waste by Indiana industry ? 

Mr. Mitron Apams. I cannot answer that. I understand there is 
some litigation in the High Court now brought by the State of Illinois 
against the State of Indiana for polluting their water. 

Mr. Scuerer. Does any of that pollution by industry that you spoke 
of take place within the Chicago Sanitary Sewer District itself? 

Mr. Minron Apams. That is where it all takes place. The pollution 
I am talking about is within the sanitary district waterways and 
the industrial area of Greater Chicago. 

Mr. Scuerer. Maybe I do not understand you. Do I understand 
that there are some plants in Indiana that dump so-called raw indus- 
trial sewage into the waterways that eventually flow into the Chicago 
Sanitary District ? 

Mr. Minton Apams. I don’t know the answer to that. You are out 
of my bailiwick. 

Mr. Scuerer. But there are plants and industries in the Chicago 
Sanitary District that dump this raw or untreated industrial sewage 
which you just told us about, in the Chicago Sanitary District ? 

Mr. Minton Apams. That is correct. 

Mr. Scuerer. I have no further questions. 

Mr. Davis. Are there any questions by other members? 

Mr. Minton Apams. As I say, it would take time to lay this out and 
your time is precious, so I will be here at your pleasure. 

Mr. Davis. Thank you. I think you were very much to the point 
and we appreciate it. 

We would like to hear now from Mr. Stephen Smith, representing 
the New York Power Authority. 

Mr. Smith, I believe, is a member of the firm of Uhl, Hall & Rich, 
consulting engineers, who have their present offices in Boston, Mass. 

Then we will come next to our colleague, Mr. Byrnes of Wisconsin, 


— and go right on down the line. 
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STATEMENT OF STEPHEN SMITH, UHL, HALL & RICH, CONSULT. 
ING ENGINEERS, BOSTON, MASS., REPRESENTING THE NEW 
YORK POWER AUTHORITY 


Mr. Smirn. Mr. Chairman and gentlemen, I understand at the last 
hearing there was some question as to the method of derivation of 
the losses accruing to the Power Authority of the State of New York 
due to the diversion proposed at Chicago. 

The statements that were presented at the last hearing are in the 
form of a table which I had prepared for the power authority some 
time before, and they appear on page 4 of the statement of Mr. Moses 
at the last hearing. 

I wish to state that those figures have been prepared in the usual 
way of determining potential power at any waterpower site. There is 
no unusual method that has been used at all in compiling them. 

I think perhaps I can explain them best by stating that the 1,000 
cubic feet per second of water which is proposed to be diverted is not 
to be, according to the bill, diverted until certain other parts of the 

rovisions of the law have been taken care of first, that is, a year 
or study and a half a year for something else, and then the diversion 
of water for 1 year will start. 

In order to find out the effect of that diversion of water at the 
Niagara and the St. Lawrence plants, it is necessary for me to assume 
the date on which the diversion will take place, which will be about 18 
months after the passing of the law. Therefore, the date which I 
pt assumed for the actual diversion of the water is December 1 
of 1960. 

Further than that, after the water has been diverted and the start 
of it has been made, it takes some several months, 36 to 42 months, 
before the full effect of that diversion is attained at the Niagara 
or St. Lawrence. 

Furthermore, it takes approximately 15 years for the full effects 
of the 1-year diversion to be dissipated, or about 1514 years for the 
full effect to be dissipated. That gives a varying amount of depletion 
of water at each of these two plants. 

At the present time it is also important to note that the Niagara 
plant is not in operation at all. e plant at the St. Lawrence has 
10 units of 16 units in operation, so that as the new units come in and 
will be placed in operation, the relation of the dates on which they 
are placed in operation to the flow of the water—the reduction in 
flow of the water at the St. Lawrence and Niagara plants becomes an 
important factor. That has been taken into account in both instances. 

t the Niagara plant, the effect of reducing the flow by 1,000 cubic 
feet per second will result in a depletion or a loss in power of about 
87,600 kilowatt-hours during the period in which the effect of the 
diversion is felt at that point. 

At the St. Lawrence plant, the applicable figure will be 26,600 
kilowatt-hours. 

Based on the present contracts which have been negotiated for the 
sale of the St. Lawrence power, the value of the kilowatt-hours to 
the New York State Power Authority is 2.67 mills per kilowatt-hour, 
which makes a total loss in revenue due to the energy only of about 
$304,000. 
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Similarly, the loss due to the capacity, which is also based on the 
contracts which have been entered into by the New York State Power 
Authority, and others which are now being negotiated, will result 
in a capacity loss at Niagara of 171,500 kilowatt-months. 

Similarly, at St. Lawrence the loss will be 52,900 kilowatt-months, 
making at total of 214,400. 

On the basis of the figure which is used in the contracts for the 
value of the capacity, $1 per kilowatt-month, that gives a total value 
of the capacity for the two plants of $214,400. 

Adding the capacity loss to the revenue loss due to the energy 
makes a total loss of x for $518,000. That is based on only one-half 
of the diversion being charged against the New York State Power 
Authority, and the other half being charged to the Canadians, or 
making a total loss for the two sites of about $1,037,866 due to the 
diversion of 1,000 cubic feet per second for 1 year. 

Mr. Biarnix. I am not clear on those cost figures. Is that an 
annual cost or the total cost for the perent of diversion and subse- 
quent years due to lower water levels 

Mr. Sarru. I am sorry, but I don’t quite understand your ques- 
tion. 

Mr. Buiarnik. You are giving us a total cost from loss of power 
to Niagara and the St. Lawrence Seaway projects combined. What 
does that total cost figure represent? Is it an annual monetary loss, 
or is it the total monetary loss over a period of time? 

Mr. Smiru. The figure of $518,000 is a total, for the complete loss 
for the diversion for 1 year. 

Mr. Scurrer. That is 1,000 cubic feet per second diversion for 1 
year, as provided in the bill? 

Mr. Smira. That is correct. 

Mr. Scurrer. Which results in the loss you mentioned ? 

Mr. Smirx. That is correct. 

Mr. Epmonpson. Will the gentleman yield ? 

Mr. Buatnix. Yes, Mr. Edmondson. 

Mr. Epmonpson. Do you assume any particular rainfall figure for 
the purposes of this study # 

Mr. Smiru. No, sir. 

Mr. Epmonpson. No rainfall assumption is necessary ? 

Mr. Smiru. No rainfall figures have es used in studying the out- 
put of power from the Niagara or St. Lawrence projects because of 
the peeezange record of actual flows at those two points. So we 
have used only the records of the flows at those points. We were very 
lucky to have such a long term of nearly 100 years, which is really 
much better than any study based on rainfall. 

Mr. Epmonpson. Then the existence of a drought period or an 
extremely wet period during the time of withdrawal would not affect 
in any way your cost figures ? 

Mr. Sairi. No, because the 1,000 cubic feet per second would be 
taken out upstream, and no matter how much variation there might 
be in the flow at either Niagara or the St. Lawrence, the 1,000 second- 
feet would be taken right off of the base of the streamflow. It does 
not affect it at all. 

Mr. Epmonvson. You are saying it is not possible that a period of 
heavy rainfall would offset this withdrawal then ? 
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Mr. Smrru. It would not offset the withdrawal. If there were a 
period of heavy flow as a result of heavy rains, the New York State 

ower Authority would receive income from the extra water that was 
being provided, but that is all part of their program and is taken 
into consideration in the building and financing of it. The 1,000 
cubic feet per second which is proposed to be taken off by the bill is 
taking the very cream of the water from the project. 

Mr. Epmonpson. What you have calculated in your revenue figures 
then is a certain volume of rainfall as being a standard amount of 
rainfall to be expected over the lifetime of the St. Lawrence project? 

Mr. Smrru. I don’t believe that the rainfall necessarily enters into 
this particular problem due to the fact that the average flow of the 
river is something like 245,000 cubic feet per second at the St. Law- 
rence, and this 1,000 cubic feet per second proposed to be taken out 
is taking the cream right off of that, and it has the first priority. 

Mr. Epmonpson. Thank you, Mr. Chairman. 

Mr. Davis. Are there any other questions on this side? 

Mr. Bucxiey. Mr. Chairman, I would like to have Mr. Brennan 
testify as to the amount of actual power that the St. Lawrence and 
Niagara projects would lose. After all, he is the engineer-consultant 
for the Public Works Committee. 

I would like to ask Mr. Brennan to testify on this, and I will take 
his advice on these matters. 

Mr. Davis. Mr. Buckley wants to ask our engineer-consultant a 
few questions. 

Will you take the stand, Mr. Brennan ? 

Mr. Smith, Mr. Brennan, will ask you a few questions. 

Mr. Bucxiey. Mr. Chairman, Mr. Smith made a statement that it 
would cost the New York State Power Authority for the loss of 
power at the Niagara and the St. Lawrence projects about $518,000 
a year. The last person who represented the New York Power Au- 
thority here testified it would cost $1,038,000 a year. 

I would like to know from Mr. Brennan just what it would cost. 

Mr. Brennan. Mr. Chairman and Mr. Smith, there are a few 
questions which might help to clarify some of these points for the com- 
mittee. These questions involve the method of computing the loss of 
power and the assumptions which went into the basic computation. 

To follow up Mr. Buckley’s line of uestioning and to clarify the 
matter for the committee on page 4 of Mr. Moses’ statement to which 
you are referring you have a computation of total loss of energy and 
capacity. Preceding that table there is a statement [reading]: 

If the Power Authority is deprived of the historic flow of these rivers by a 
1-year additional diversion at Chicago of 1,000 cubic feet per second and 
Canadian power interests do not share the loss, it will suffer a total revenue 
loss of $1,038,000— 

Do I understand that statement to mean that the total loss of power 
over the approximately 15-year period will be $1,038,000? — 

Mr. Smrru. That is correct. And $518,000 as being one-half, or 
the U.S. share of that loss, provided it is shared in by Canada. 

Mr. Brennan. But the point the committee needs clarified is that 
the loss is for 15 years, and not for just 1 year. 

Mr. Sorrn. The loss does extend over a period of 15 years, but it 
is all due to the 1-year diversion of water at Chicago, and the loss is 
not per year $518,000, but that is the total loss. 
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Mr. Brennan. That is the point I think Mr. Buckley had in mind. 
It arises from the 1-year diversion, but it is spread over 15 years and 
is not an average annual loss. 

Mr. Smiru. That is correct. i } 

Mr. Brennan. Mr. Smith, you spoke at the beginning of your testi- 
mony of computing this loss by the usual methods. In oe 
your computation you pointed out that there was a loss in energy an 
a loss in capacity. Would you say in this case that all hydroelectric 
engineers would use a capacity loss for such a minute change in the 
flow ¢ 

Mr. Smirn. I believe they should. I don’t think I can answer for 
the rest of them. 

But I also would like to point out that this is not a minute loss. It 
is only minute by comparison to something else, but it is very definite 
and a very sizable amount of power and energy, and, in the future, 
money. 

Se inamrinas. At any rate, the loss in capacity is based upon certain 
assumptions. Isthat right? 

Mr. Smiru. Yes; that is correct. 

Mr. Brennan. Are you familiar, Mr. Smith, with the studies that 
have been made by the Sines of Engineers on the losses on a permanent 
basis, a 3-year basis, and a 1-year basis? 

Mr. Smiru. Yes; I am familiar with them to a considerable extent 
and I have had conferences with them, and to the best of my knowledge 
we have ended up in substantial agreement except for one point, which 
Inever heard the result of. 

Mr. Brennan. What is that one point? 

Mr. Smirn. That point is as to the value of the capacity. 

Mr. Brennan. Did they use any value for capacity, Mr. Smith? 

Mr. Smiru. No; they did not. Not to my knowledge. In their 
report they speak about the fact that the capacity value is based on 
very many things, such as the load, the type of load, and the contracts. 

If you would like to have me do so, I can read that paragraph. 

Mr. Brennan. No. The fact that they did not use capacity value 
isthe point I was trying to bring out here. 


If you did not use capacity value, how much roughly would your 


Lrg total loss be reduced to ? 


r. Smira. Well, it would be reduced roughly by 40 percent. 

Mr. Brennan. So it would be roughly $600,000 for a total loss? 

Mr. Smiru. Roughly speaking, that is correct. 

Mr. Brennan. And that over a period of 15 years then would be 
some $40,000 a year ? 

Mr. Yes. 

Mr. Brennan. I have no more questions, Mr. Chairman. 

Mr. Bucktey. Mr. Smith, you estimated the New York Power Au- 
thority would get, between the St. Lawrence Seaway and the New 
York Power Authority, about $50 million a year in power revenues. 
Is that right? 

Mr. Smrru. I do not believe I can answer that question. It is 
something that is not pertinent to the point I have raised. 

Mr. Bucktry. You have 1,800,000 kilowatts of power at Niagara 
and 1,900,000 kilowatts of power in the St. Lawrence. The estimate 
that was made in the report that was handed out by the New York 
State Power Authority was that it would amount to about $50 million 
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a year. Now we are getting down to a loss of $40,000 a year as a 

result of this diversion. 

my you cut a few clerks off your payroll there it would make up for 
at. 

Mr. Smrru. I don’t believe there is any connection between the two 
figures you quoted. One must cover a permanent diversion, for which 
figures already have been made, and the other considers only the diver- 
sion of 1,000 cubic feet per second for 1 year. 

Mr. Buarnrx. Mr. Chairman, I am interested in this point raised 
by the gentleman from New York, Mr. Buckley. 

Is not the loss such a small one as to be almost negligible? Out of 
a $50 million annual value of power output per year do you have such 
fine control that you can measure an average of a $40,000 annual loss? 

Mr. Smirn. The question as to whether or not it is negligible is 
something that I think each individual has to answer for himself. 
I do not believe it is. 

Furthermore, it is the most simple calculation to make because of 
the fact that it is taken, as I pointed out, at 1,000 cubic feet per second 
quantity of water continuously, and you do not have to figure on any 
such things as rainfall, or any other variations in the flow of water, 
because it is relatively small compared to the 246,000 average. 

You will always have that 1,000 cubic feet per second reducing or 
diverting the water from the power. It is just as definite as though 
you had only 2,000 cubic feet per second in the river all the time and 
you would take 1,000 cubic feet per second out. You will get the 
same results that way. 

It may be a small figure compared to the amount they have left, but 
I do not see that that has any benating on the value of it. The value 
is just the same. If they had a small — and many other larger 
plants, you might say that the income from any one plant could be 
negligible. Here they have 16 units and if they have to give up, we 
will say, a good part of the capacity of 1 of those units through reduc- 
tion in the output of it, it is just as much a loss as though they had 
only 1 unit and were taking half of the power from that. 

I have not taken into consideration any such thing as the loss being 
small so as to be negligible. It is a fact that it is a loss, regardless of 
what you compare it with. Whether it is a small company or a large 
company that you are taking it from, it would still give the same re- 
sult for the loss. 

Mr. Davis. Mr. Mack has a question. 

Mr. Mack. Mr. Smith, this bill, of course, provides for only a 1- 
year diversion of water as a test run. 

Mr. Smiru. Yes, sir. 

Mr. Mack. It is the hope, however, obviously, of the Sanitary Dis- 
trict of Chicago that this temporary diversion shall become eventually 
a permanent one. A 1-year diversion would do no permanent and 
lasting good toward cleaning up the pollution. 

However, if this is made a permanent diversion, will it result in a 
loss to power generation of $600,000 or $1 million a year permanently, 
rather than the lower figure quoted by Mr. Brennan ? 

Mr. Suirn. The figure in that case is shown on page 5 of the same 
document I quoted before, and it shows that for a permanent diversion 
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of 1,000 cubic feet per second the annual loss to the power authority 
will be $241,000. 

Mr. Mack. To what? To the Niagara power, or the St. Lawrence, 

both ¢ 
Mr. Smiru. To both, owned by the New York State Power Au- 

rity. 
Ohi Mace. According to your figures, if there is a permanent diver- 
sion, the loss will be in the neighborhood of $240,000 a year for the 
Niagara and St. Lawrence ? 
r. Smirn. Combined. That is correct. 

Mr. Mack. Allright. Thank you. 

Mr. Scuerer. What about Canada’s loss? 

Mr. Smiru. They will have to, in that case, share the loss, regard- 
less of what the figures are. I am assuming in the figures given that 
Canada will lose also the same amount of water and power. And, of 
course, it is worth the same to them. 

The total loss in the Niagara and St. Lawrence Rivers therefore 
would be about $571,000 per year. 

Mr. Mack. When you referred, Mr. Smith, to a kilowatt-month of 
generation being valued at $1, does that represent the generation on 
the American side only and would it be $2 on the Canadian and 
American sides ? 

Mr. Smiru. No, it refers to the American side only and it is the 

re which is dependent on the contracts which the Power Authority 
of the State of New York has already entered into, and which they 
are negotiating with other people for. 

I have no information at all as to what the receipts are by the 
Canadians, or what the terms of their contracts are. 

Mr. Mack. Is it your contention that they can generate power on 
the St. Lawrence at gi per kilowatt-month ? 

Mr. Smiru. No, that is only the capacity charge. That is the 
charge for power, and the charge for energy is in addition to that, 
2.67 mills per kilowatt-hour. 

Mr. Mack. That isall, Mr. Chairman. 

Mr. Brown. Mr. Smith, you mentioned 16 units set up. What is 
the total number of units at Niagara and St. Lawrence ? 

Mr. Smith. Thirty-two. At Niagara—— 

Mr. Brown. In the whole ball of wax that this affects, I mean. 

Mr. Smirn. At the St. Lawrence there are 16 units for the Power 
Authority of the State of New York and the Canadians have a similar 
number—the same number. 

Mr. Brown. A total of 32. 

Mr. Smirn. A total of 32. 

At Niagara the power authority has 13 units at the Lewiston plant, 
which is the main plant, and 12 additional units in the pump storage 
plant. The Canadians have similar plants on their side, but they are 
substantially completed, I believe ; not all completed. 

Mr. Brown. It would be less than 100 units total, Canadian and 
American ? 

Mr. Smrru. I would say approximately. 

Mr. Brown. I just made some rough calculations here a moment 
ago on the basis of Mr. Blatnik’s figures, and it seems this total loss 
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from the passage of this bill would be eight one-hundredths of 1 per- 
cent of the 50 million rated capacity. if that is true, is it fair to say 
there might be some danger of one unit shutting down, or something 
like that? It seems to me it would just be a negligible effect on one. 

_ Mr. Sarru. I agree with you, except for the fact that I do not be- 
lieve it is negligible, and I do not believe the financial people in the 
New York State Power Authority would consider that those sums of 
money are negligible. 

Mr. Brown. Is it not a safe thing to say that this committee should 
evaluate the eight one-hundredths of 1 percent loss in total potential 
eon compared with whatever other advantages there might be in 
the bi 

Mr. Sarru. I do not believe I am qualified to answer that. 

Mr. Brown. Thank you, Mr. Chairman. 

Mr. Scuerer. Will you yield for a question, Mr. Brown? 

Mr. Brown. Yes. 

Mr. Scuerer. Do you feel if this diversion for 1 year is granted, 
that there will ever be any hope of this diversion not ‘ol made per- 
manent by this Congress? I would not be so concerned about 1 year’s 
diversion, but it seems obvious to all that if this diversion is granted 
for 1 year it will become permanent. 

Mr. Brown. If you are directing the question to me, I just caleu- 
lated the annual figures submitted by Mr. Smith and that runs less 
than one-half of 1 percent, or a total of $240,000 out of $50 million. 

Mr. Scuerer. As I said, I would not be concerned too much about 
the loss for 1 year, but I think we all know it will not be for just that 
1 year. 

Mr. Brown. On a permanent basis the loss is less than one-half of 
1 percent. 

r. Buatnik. Thank you, Mr. Smith. 

Mr. Smirx. Thank you, Mr. Chairman. 

Mr. Buiatnik. Next, representing the State of Wisconsin we have 
our distinguished colleague, Mr. Byrnes, from Wisconsin, Congress- 
man John W. Byrnes. 

Just a moment, Mr. Byrnes. 

Mr. Smith, did you have any further remarks you wished to make? 

Mr. Smiru. Yes, I would like to make a correction. 

In my haste I read two figures incorrectly from the report which 
I would like to correct. That is on a permanent basis the total reve- 
nue loss to the New York State Power Authority will be $571,000. 

Mr. Scuerer. Per year? 

Mr. Smiru. Per year, on a permanent basis. And the annual reve- 
nue, if Canada does not accept any of the loss, will be twice that. 
That is the annual revenue loss. It would be $1,142,000. 

I unfortunately read two figures that were just above those. The 
ones I have just given are the correct figures for that. 

P Mr. Buiarnrk. If there are no further questions, thank you, Mr. 
mith. 

Now our friend and colleague, Congressman John Byrnes. 
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STATEMENT OF HON. JOHN W. BYRNES, MEMBER OF CONGRESS 
FROM THE STATE OF WISCONSIN 


Mr. Byrnes. Mr. Chairman and gentlemen of the committee, I a 

reciate your hearing me. I am going to be very brief because this 
is a subject I am sure all the older members of the committee have 
gone over many times, and probably are getting their fill of repeti- 
tion of the arguments that have been made. 

Mr. Chairman, once again I would like to reiterate my opposition to 
the perennial proposals to increase the diversion of water from the 
Great Lakes at Chicago. 

On behalf of the people I represent, I urge that this committee re- 
ject H.R. 1 or any other bill which would permit an increase in the 
flow of Great Lakes water into the Gulf of Mexico. 

We in the Great Lakes States are deeply concerned with the secur- 
ity of one of our most precious assets—the waters of the Great Lakes. 
We protest when attempts are made to dispose of those assets without 
our consent, and against our will, and without giving consideration 
to all of the problems such disposal would create. 

For years, Chicago, desirous of more hydroelectric power at Lock- 

rt, Iil., and eager to avoid the expense of better sewage treatment 
Facilities: has been asking for more water from the Great Lakes on 
the — additional diversion was needed to flush out their sani- 
tary canal. 

ow after 30 years of repeated failures with this argument, they 
are —— switching their emphasis. They now seek to deprive 
Great Lakes navigation of water by claiming this water is needed for 
navigational purposes in 

In addition to the fact that the Corps of Engineers has clearly in- 
dicated increased diversion would have no permanent effect upon nav- 
igation on the Illinois Waterway, I would Mike to point out a danger- 
ous precedent is established when the real or imagined problems of 
one community on the Great Lakes are permitted to overrule the 
welfare of all of the people dependent on the preservation of the 
water in the Great Lakes Basin. 

It has been recognized that one of the Nation’s great future prob- 
lems will be an adequate water supply for a growing population. We 
also know that as the demand for water increases there will be 
further proposals to divert the waters of the Great Lakes from our 
basin. ‘There have already been proposals, in addition to the one 
before you, to use Great Lakes water for regulatory purposes on the 
Mississippi, to overcome salinity in the New Orleans water supply 
“ad ng provide domestic water supply for areas outside the basin 
itself. 

We are not against the use of Great Lakes water for any legitimate 
purpose within the Great Lakes Basin. That water is being used by 
countless cities and industries right now. My hometown, Green Bay, 
Wis., recently completed a multimillion-dollar water system which 
— — Michigan water 30 miles overland for domestic and in- 

rial use. 
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The important consideration is that the water be returned, after use, 
to the Great Lakes Basin, as is being done by Green Bay and every 
other user, with the exception of Chicago, where it is discharged 
down the Mississippi and lost forever. alt 

If Chicago is given the right to drain off Lake Michigan water, then 
there is no ground for forbidding other communities the same right. 
Approval of Chicago diversion would be the first step toward dis- 
aster for the Great Lakes Basin and all that basin means to the future 
welfare of our Nation. 

The passage of this bill would even have serious repercussions out- 
side the basin as there is good reason to believe Canada would use it 
to justify diversion from the Columbia River. 

In addition to the dangerous precedent that would be set by per- 
mitting additional diversion by act of Congress, immediate harm 
would result. 

The Great Lakes are now in their low-water cycle and unofficial 
figures indicate that the level of Lake Michigan in February sunk to 
an alltime record low of 577.33 feet. 

Naturally, the lower the level of the lake, the greater would be the 
adverse effect upon shipping if the lakes were lowered another inch 
by diversion, as this bill permits. The lower the lake level goes, the 
more ships are affected. It is estimated that a one-inch reduction in 
the lake levels would result in the annual loss of 1,200,000 tons of 
American shipping; 1,500,000 tons if the Canadian fleet is included, 
with a total economic loss of $2,500,000 yearly. 

The present low-water cycle in the bslesth-canitonended by the fact 
that the city of Chicago withdrew an extra 52,228,800,000 gallons 
of water from the lakes during the month of January—has already 
wreaked thousands of dollars of damage to shipping. 

Surely, this is no time to be considering a measure to artificially 
lower the lake by diversion. 

It is our strong conviction that Congress cannot, in good conscience, 
enact legislation at the request of one community, which would directly 
harm so many other segments of our economy and establish a precedent 
detrimental to the entire country. I urge your rejection of the pro- 
pees before the committee, authorizing increased diversion from Lake 

ichigan at Chicago. 

This is at least the third, fourth, or fifth time I have appeared before 
the committee to oppose the enactment of legislation in this area. It 
is interesting to note that Chicago has been around here for about 30 
years now trying to get some kind of a piece of legislation passed in 
order to get Congress into this picture, even though the Supreme 
Court has taken jurisdiction over the matter and there is an ample 
avenue of action for them to take before an impartial group to get 
justice. However, they keep coming to Congress in an attempt to 
force a particular situation upon all of the rest of the Great Lakes 
Basin area. 

It is also interesting to note, Mr. Chairman, the various shifts that 
are used as tothe need. They start out with sanitation and then they 
bring up the question of power at Lockport, and now I understand 
they are putting emphasis on navigation in the Illinois Waterway. 
We have even had it emphasized now, too, that the Great Lakes 
should be used for regulatory purposes on the Mississippi River, to 
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overcome salinity at New Orleans, as far as the water supply there is 
concerned. 

I suspect if this thing goes on much longer there will be some new 
excuses each year of somebody else in order to divert this water. 

This is not a question of whether the water in the Great Lakes 
should not be used or how it should be used, but the concern of all of 
us in this basin, Mr. Chairman, is the permanent removal of this 
water from this area, and it is this water which is so valuable. I do 
not imagine anybody here comes from a district that does not have 
some kind of water problems. We realize the value of water and we 
in the Great Lakes realize it, and realize the value of this basin of 
having this water remain there. Many of the communities around 
the basin are using the water and transporting it for some distance for 
their local water supply. 

For instance, my home community transports water from Lake 
Michigan 30 miles overland, but they still have always returned that 
water to the basin. We are not taking it and shooting it down into 
the ocean some place. We are using it there and then returning it, 
so that it can be used again throughout. 

Mr. Chairman, may I continue to emphasize the point which we 
have emphasized many times before? This committee was conscious 
ofit, know. Inall of these communities on the lakes you have harbor 
problems and harbor developments, and you have the depth of the 
channels as a matter of concern. We have just undertaken the ex- 
pense and hope to have in operation the St. Lawrence Seaway. That 
will necessitate certain harbor improvements in the harbors around 
the Great Lakes in order to handle the bigger draft ships. All you 
do by permitting additiona) diversion is to increase that problem and 
further increase the Federal costs if these harbors are to be put into 
shape to accommodate the additional tonnage of shipping that will 
result from the St. Lawrence Seaway. 

It just does not make sense to me, Mr. Chairman, on the one hand 
to permit a lowering of the water level, while on the other hand you 
try to attack the problem of the depth in the channels, and try to 
deepen the channels in order to accommodate the bigger ships. 

I would hope that the committee will take into consideration the 
Government’s interest in this matter with regard to action on this 
legislation. I would certainly point out the history of this shows 
that this is not a 1-year diversion proposition. They started out ask- 
mg for it permanently. They started out with more than the amount 
of diversion cubic feet per second that they are asking for in this 
bill. They keep trying to get it down to a minimum in order to get 
that camel’s nose under the tent. Once it is in there, the precedent is 
established and Congress has taken jurisdiction and you will be way 
down with the problem from here on out. You will be faced with it 
constantly, over and over and over, of increasing it and increasing it 
and increasing it, even more than this bill, which merely establishes 
a precedent for Congress taking over the jurisdiction of the use of the 
water in this area. 

That is all. 

Mr. Buarntx. Thank you, Mr. Byrnes. 

Are there any questions? 

(No response.) 
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Mr. Buarnix. Mr. Byrnes, next we have scheduled the attorney 
general from your State, Mr. John W. Reynolds. 

Mr. Byrnes. He is very competent to testify and he comes from my 
home city, Mr. Chairman. 

Mr. BuiatniKk. Perhaps you want to present him to the committee, 

Mr. Byrnes. I will be very glad to. 

Mr. Buiarnix. Mr. John W. Reynolds, the attorney general of the 
State of Wisconsin. 

Mr. Byrnes. He is an old colleague of mine, Mr. Chairman, and I 
am glad to introduce him to the members of the committee. 


STATEMENT OF JOHN W. REYNOLDS, ATTORNEY GENERAL OF 
THE STATE OF WISCONSIN—Resumed 


Mr. Reynotps. Mr. Chairman, I testified a week ago, when we met, 
so I will not testify today. I would like to file a statement in opposi- 
tion to H.R. 1 by Gov. Gaylord Nelson, of Wisconsin. 

Mr. Biatnix. Without objection, it is so ordered. 

(The prepared statement of Governor Nelson is as follows :) 


STATEMENT IN OPPOSITION To H.R. 1 By Gov. GAYLORD NELSON, OF WISCONSIN, 
Marcu 3, 1959 


It is sad indeed that the selfish interests of one of our own Great Lakes States 
should be the force that prompts me to make this statement. And it is doubly 
sad because the Illinois city seeking to divert an additional 1,000 cubic feet of 
water per second from the Great Lakes for sewage disposal is the same city which 
recently estimated that the St. Lawrence Seaway would increase its export ton- 
nage more than 500 percent by 1965. 

Chicago would have it both ways—increased diversion and increased shipping 
through the seaway. But if every city on the Great Lakes were to follow suit, 
we would again find ourselves with the inland waterway of our forefathers— 
its only new function being to sluice raw sewage down hundreds of rivers leading 
to the Atlantic Ocean on the east, the Arctic Ocean on the north and the Gulf of 
Mexico on the south, at the same time turning many of our finest streams into 
nothing more than open sewers. 

I do not say that this is likely to happen, especially in view of the firm and 
enlightened attitude so in evidence here today. But I do say that this is 
exactly what would happen if all of us were to take the same selfish attitude 
assumed by Chicago and follow the precedent it would set. 

In terms of basic principle, this is the answer to Chicago’s claim that the 
diversion of an added 1,000 cubic feet of water per second would lower the 
Great Lakes only 1 inch a year. And already, it should be noted, Chicago’s 
case is being supported by others with their own special interests, including 
several Southern States that see the diversion scheme as a method of aiding 
barge traffic on the Mississippi River, or of flushing salt water back into the 
Gulf of Mexico. 

But there are economic arguments against the Chicago scheme as well. For 
one thing, while 1,000 cubic feet of water doesn’t seem large compared to its vast 
source, this diversion per second would—in 1 day, fill a river 200 miles long, 20 
feet wide and 10 feet deep. To hydroelectric plants in New York and Ontario, 
such a drain would mean a $708,000 reduction per year in production of power, 
while the Illinois Waterway plant at Lockport would benefit only to the extent 
of a $67,000 annual increase in power, amounting to 8 percent of the loss. 

For another thing—and this the city of Chicago seems totally to have 
ignored—each inch drop in the Great Lakes forces the typical bulk carrier to load 
100 tons less cargo when the lakes are at the low levels they reached last year. 
In a normal season, this can mean a loss of as much as 1,500,000 tons of ship- 
ping by the Great Lakes fleet—at an estimated cost of $2,500,000. Chicago itself 
would suffer a major share of the loss. 

In terms of taxpayers’ dollars, the diversion scheme is equally foolish. In 
1954, the U.S. Government approved expenditures of $150 million for construc- 
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tion of the St. Lawrence Seaway. In 1955, it added $141 million to deepen the 
connecting channels between the Great Lakes to a uniform 27-foot depth. Every 
inch off the top for Chicago each year means an inch off the bottom for the sea- 
way. And those inches off the bottom are expensive—so expensive, in fact, 
that it would be vastly cheaper for the American taxpayer to finance the entire 
eost of adequate sewage disposal facilities for Chicago. 

Finally, in this era of intense competition for new industry and for economic 
expansion, there is the problem of equal advantage under the law, and by its 
present diversion allowance—to say nothing of its demands for increased drain- 
age—Chicago enjoys three major advantages. 

First, by saving on sewage disposal costs, Chicago can afford to meter less 
than 30 percent of the water it supplies to domestic and industrial consumers, 
compared to the 89 percent metered by Milwaukee, the 98 percent metered by 
Detroit, and the 99 percent metered by Cleveland. 

Second, while States like Wisconsin have forced local industries to spend 
large sums treating their waste before it can be deposited in our streams, 
Chicago has done nothing to prevent polluted discharge of industrial waste, 
thus multiplying its own sewage problems and its consequent need for increased 
diversion even as it offers financial savings to new industries. 

Third, and last, Chicago has held down taxes by drifting along with an 
outmoded sewage disposal system. While other Great Lakes cities raised tax 
revenues to construct the additional sewage facilities they needed, Chicago 
oe on water diverted from Lake Michigan to solve its most pressing 

ems. 

What all this has meant in attracting new industry can partly be indicated 
by comparing Milwaukee’s tax structure with Chicago’s. According to a 
recent study, total Chicago taxes are 12 percent lower than total Milwaukee 
taxes at the $5,000 income level, 22 percent lower at the $7,500 level, and 44 
percent lower at the $10,000 level. 

With a metered water system, with the revenues such a system might bring 
in, and with local statutes on industrial pollution, Chicago could go a long way 
toward solving its own problems, without asking all of us on the Great Lakes 
for a special sacrifice on its behalf. 

Moreover, since Chicago has requested the increased diversion solely to carry 
away sewage deposited in the Illinois Waterway, it is worth noting that the 
U.S. Public Health Service less than 2 years ago suggested two methods of 
solving the waterway’s sanitation problem—one involving chlorine and one 
aeration. At the time, the Public Health Service estimated that neither system 
would cost over $2 million to install and that at least the aeration system 
could be maintained for $250,000 a year thereafter. With an annual budget 
of about $20 million, Chicago would hardly be staggered by such an added cost. 

I have not mentioned the effect of increased diversion on our recreational 
areas, including our hunting and fishing grounds, our beaches, our summer 
resorts, and our parks. Nor do I wish to labor this subject, except to point 
out that the people of Chicago and of that part of Illinois bordering Lake 
Michigan would suffer in recreational opportunities no less than those of us 
from other borders of the Great Lakes. 

My main regret is that the city of Chicago and the State of Illinois are not 
at our sides today, as we prepare for the opening of the St. Lawrence Seaway, 
although I must also regret that their side of the diversion argument has so 
little to recommend it but selfishness. 

On the other hand, every State, city, and Province represented here today 
has required many years to recognize the true extent of the economic bonds 
we, in the Great Lakes area, share. Perhaps Chicago is merely late in awaken- 
ing, and late in realizing that the common needs of the vast Great Lakes com- 
munity must take precedence over the private desires of a single city. 

In the meantime, I think every one of us should urge our Illinois and Chicago 
friends to drop this fruitless and ill-considered stand on increased water diver- 
sion from Lake Michigan. And if persuasion fails, we can always repeat what 
Chief Justice Taft told Chicago in 1928: 

“You have created this problem and it is up to you to find a way out of your 
dilemma. Certainly it is going to cost money, but it would be a strange legal 
doctrine, indeed, if ever our courts were to adopt the theory that a nuisance 
should not be abated because it would cost the wrongdoers some money to do so. 

“We say to Chicago, pointing to the example of what the other municipalities 
on the Great Lakes have been and are doing; namely, treating their industrial 
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sewage and waste by proper and adequate means, and then returning the used 
water back to the Great Lakes Basin: Go, then, and do likewise.” 

Mr. Reynoips. Thank you, Mr. Chairman. The statement is in 
essence what the Governor stated to the Great Lakes Conference in 
Detroit a few weeks ago. 

However, I would like at this time to introduce to you Mr. O. J. 
Muegge. Mr. Muegge is now and has been for many years the State 
sanitary engineer of Wisconsin. He is the vice chairman of the State 
committee on water pollution. 

Mr. Muegge received his bachelor of science degree in civil engi- 
neering from the University of Wisconsin in 1923, and his master of 
science degree in sanitary engineering from Harvard University in 
1937. He has been in the employ of the State of Wisconsin and the 
Wisconsin State Board of Health for the past 35 years. 

During this time, his major responsibilities have included super- 
vision of public utilities, water purification works, and public sew- 
erage system treatment plants. 

Mr. Muegge has been affiliated for many vears with the American 
Public Health Association, the American Waterworks Association, 
Conference of State Sanitary Engineers, and the Federation of Sewer 
and Industrial Wastes Association. 

Mr. Muegge is a registered professional engineer of the State of 
Wisconsin and a member of the National Society of Professional 
Engineers. 

I would like to call on Mr. Muegge, our State sanitary engineer, 
at this time. 

Mr. Biarntx. Mr. Oscar Muegge, the sanitary engineer of the State 
of Wisconsin. 


STATEMENT OF OSCAR MUEGGE, SANITARY ENGINEER OF THE 
STATE OF WISCONSIN 


Mr. Murcer. Mr. Chairman and gentlemen, I am appearing in op- 
position to the bill H.R. 1. This bill, if enacted into law, would 
detrimentally affect the State of Wisconsin, its municipalities, its in- 
dustries, and its people. 

These agencies, industries, and people have for many years sup- 
ported an antipollution program. Cooperatively they have acted to 
restore and to safeguard their rights in and to the lakes and streams 
of the State of Wisconsin, which are used very extensively for recrea- 
tional purposes. 

This concerted action can best be exemplified for the purpose of this 
hearing by directing your attention to the fact that all municipali- 
ties and industries on the shores of Lake Michigan and Lake Superior 
already have in service or are constructing sewage and waste treat- 
ment plants. In the case of all municipalities, the effluent from the 
treatment works discharges into the lakes, from which most, but not 
all. obtain their water supply. 

Opposition is registered particularly against the portion of the 
bill which provides for the diversion of an additional 1,000 cubic feet 
per second of water from Lake Michigan into the Tlinois River water- 
shed for a 1-year study period. There is no reason to believe that such 
diversion of additional water will cure the ills that have been brought 
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about by the dumping of distressful wastes from the Chicago Sanitary 
District into the Illinois Waterway. Nor, is there reason to believe 
that such diversion would in any way enhance the ability of the 
engineers to estimate the effect of such withdrawal of water from the 
Great Lakes Basin on lake water levels. Estimates have already been 
made as to the effectiveness of an additional withdrawal of 1,000 cubic 
feet per second for the prevention of nuisances in the waterways of the 
Chicago Sanitary District in the State of Illinois. It would appear 
that the estimates made on the part of these States opposing diversion 
are more sound than that made by a representative of the sanitary 
district of Chicago, since the former takes into account actual test 
results of river water at Lockport, and a reasonable concentra- 
tion in the diluting water. 

The estimates by the States are contained in the statement of Stew- 
art G. Honeck, former attorney general of the State of Wisconsin, 
who appeared and testified on a bill H.R. 2 at the last legislative ses- 
sion. it indicates more than 4,600 cubic feet per second of diversion 
would be required to improve conditions in the waterway. A check 
on this estimate by an empirical formula which, through experience 
in Wisconsin, has been found satisfactory under reasonably good 
upstream conditions, indicates that on the basis of 91 percent puri- 
fication of sewage, so testified to yesterday on sewage and wastes for 
anine-million-person equivalent of oxygen demand, a diversion volume 
of about 6,400 cubic feet per second would be required. However, if 
the dilution water’s resulting oxygen content is low, as may be possible 
in this instance because of oxygen utilization of sludge deposits and 
by overflow of sewage, a rate of diversion of 10,000 cubic feet per 
second would very likely be necessary to provide good downstream 
conditions. 

A much more reliable estimate could be made if accurate data cov- 
ering oxygen depletion and oxygen demand and rate of flow in 
streams, and plant effluents, were known. 

The diversion of 1,000 cubic feet per second for the proposed study 
period would not be significant in estimating the effect of diversion 
on lake levels. Such estimate, in order to be meaningful, must rec- 
vgnize the principles applied to accounting, namely, that the loss 
would be the difference hetvwederi expenditures in income, between re- 
moval and input, or specifically, between flow plus evaporation from 
the lake, and drainage plus rainfall into the lake. 

Such studies could be made and the net lowering effect could be 
estimated as well without as with diversion. 

Mention has been made of the discharge of sewage and attendant 
sludge into the waterways in the district. From reports received 
and from observation it shows that such overflow occurs in the Loop 
area of Chicago during dry weather periods, possibly because of ex- 
tensive use of water for air-conditioning purposes. Control of such 
use to minimize pumpage and reduce the dry weather flow would seem 
to be a partial solution to this problem. 

Although the present waterworks pumpage in Chicago is slight] 
more than the allowable diversion of 1,500 cubic feet per second, 
forecasts would indicate that by the year 1980 the average withdrawal 
for water supply purposes might reach 2,300 cubic feet per second. 
This forecast made by representatives of the city of Chicago includes 
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service to communities as far west of Chicago as the Fox River, a 
distance of about 35 miles. 

ee Scuerer. May I interrupt to ask the witness a question at this 

int 
Buarnix. Mr. Scherer. 

Mr. Scnergr. What is the diversion at present for domestic pump- 
age for the city of Chicago? 

Mr. Morcer. For the city itself and the suburbs it serves about 
1,600 second-feet. 

Mr. Scuerer. 1,600? 

Mr. Murcer. 1,600. 

Mr. Scuerer. What would be the total figure if this bill is passed, 
that is the total diversion ? 

Mr. Mvrccr. The total would be 2,500, plus the pumpage. 

Mr. Scnerer. The domestic pumpage, which is 1,600, did you say? 

Mr. Murcer. About 1,600. 

Mr. Scuerer. So your total would be 4,100 if the bill is passed ? 

Mr. Murcer. Yes. 

Mr. Scurrer. None of that water is returned to Lake Michigan? 

Mr. Murcer. None of the water is returned to the lake. It goes 
down the Illinois River. 

Should this waste I have referred to be realized, it would not only 
increase the withdrawal from Lake Michigan by about 50 percent for 
water supply purposes, but would also result in a substantial diver- 
sion of water to the Fox River Valley of about 285 second-feet for 
areas not now served. 

In Wisconsin, where the extension of water systems into the drain- 
age basin adjoining the Lake Michigan Basin appears to be a prob- 
ability, long-range planning contemplates the return of treated sew- 
age from the public water service area to Lake Michigan. Similar 
planning in the Chicago Metropolitan area seems advisable to min- 
imize the development of a secondary diversion problem. 

The States opposing excessive diversion in their case before the 
Supreme Court in 1925, in lieu of the requested increased diversion, 
now contend that the Chicago Sanitary District could alleviate its 

roblem of nuisances from the waterways x hee return of the effluent 
m the sewage treatment plants to Lake Michigan, from which the 
water supply for Chicago and its suburban customers is obtained. 
The discharge of the effluent from an effectively operated plant into 
the lake can be done without seriously affecting the quality of the 
weey water on the basis of experience at Milwaukee and other 
reat Lakes cities. 

Records of the Milwaukee Sewerage Commission show that the 
effluent of adequate, properly operated activated sludge plants will 
contain less than 5 percent of the bacteria initially present. Labora- 
tory tests further show that pouring disinfectants 4 parts per mil- 
lion with 8 to 10 minutes’ contact will reduce the bacteria remainin 
to one-half of 1 percent or less. This reduction in bacteria through 
good treatment and disinfectation, when coupled with an offshore efflu- 
ent dispersal system reasonably well isolated from waterworks in- 
takes, pte result in an effluent water that is amendable to treatment 


in the well designed and operated water purification plants of the 
city of Chicago. 
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In Milwaukee, where the sewage plant effluent is not disinfected, 
the yearly average coliform count, the most probable number count, 
has not exceeded 238, while the average monthly count has not ex- 
ceeded 1,189. These counts are well within the limits of coliform or- 
ganisms for raw water which is to be purified in the plant, providing 
modern treatment processes in the following sequence: Prechlorina- 
tion, coagulation, sedimentation, filtration, and postchlorination, to 
purify water. 

Milwaukee has at all times met the drinking water standards of the 
U.S. Public Health Service. There is every reason to believe that 
equally effective purification could not be obtained at Chicago through 
proper planning of sewage effluent dispersals and more water intake 
structures. 

The proposal to return the sewage treatment plant effluent to Lake 
Michigan would bring these oxygen demanding wastes in contact with 
the water containing pee Pd oxygen. Through well designed 
dispersal works it is to be expected that satisfaction of oxygen demand 
of the effluents could be accomplished more quickly with less dilution 
water than is presently used. 

Under the present system of disposal and dilution, the sludge de- 

its in the channel resulting from overflow of sewage from the com- 
ined system, as well as the frequent discharge from overflow devices, 
would bring about appreciable diminution of oxygen content in the 
diverted water before contact is had with the sewage plant effluents. 

In conclusion, it must be stressed that the rights of all States and 
Provinces bordering on the Great Lakes will be protected by returnin 
adequately treated sewage from the sanitary district into Lake Michi- 
gan, and by reducing the total diversion to that needed for navigation. 

I would be pleased to submit typewritten copies of the statement to 
the committee, should it be desired. 

Mr. Kiuczynsxt. Thank you, Mr. Muegge. 

Are there any questions to my right? 

(No response. ) 

Mr. Kuvucaynsxt. Are there any questions to my left? 

(No response. ) 

Mr. Kxiuczynsxi. Thank you for your very informative statement. 

The next witness will be Mr. Raymond Halk, assistant attorney gen- 
eral of Minnesota. 


STATEMENT OF RAYMOND HAIK, ASSISTANT ATTORNEY GENERAL 
OF THE STATE OF MINNESOTA 


Mr. Haux. Mr. Chairman, in view of the shortness of time, Minne- 
sota just wants to be on record as joining with the other lake States 
in opposition to H.R. 1, and I would add nothing further to what 
has already been said. 

Mr. Kuuczynsx1. Thank you very much. The committee appre- 
clates it. 

Do you have a statement you want to put in the record ? 

Mr. Hark. No. We were attending the meeting called by the So- 
licitor General, and it was for that reason we were down here. 

Mr. Thank you. 
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The next witness will be a gentleman who has been before the com- 
mittee for a number of years on this and other subjects, Mr. Herbert H. 
Naujoks, president aa counsel of the Great Lakes Harbors Associ- 


ation. 
Mr. Naujoks. 


STATEMENT OF HERBERT H. NAUJOKS, PRESIDENT AND COUNSEL 
OF THE GREAT LAKES HARBORS ASSOCIATION, CHICAGO, ILL. 


Mr. Navsoxs. Mr. Chairman and members of the committee, I re- 
quest permission to have my statement printed in the record of this 
committee in order to save time, and I monie like to say just a few 


words, indicating our opposition. 
Mr. Kxiuczynsk1r. Without objection, it is so ordered. 
(The prepared statement of Mr. Naujoks is as follows :) 


My name is Herbert H. Naujoks, and I am the president and general counsel 
of the Great Lakes Harbors Association, a not-for-profit association, composed 
of municipalities and chambers of commerce of port cities bordering on the 
Great Lakes. The Great Lakes Harbors Association wishes to go on record 
as being unalterably opposed to any increase in diversion of water from the 
Great Lakes through the Chicago Sanitary Canal over and above the amount 
fixed by the U.S. Supreme Court decree of April 21, 1930 (281 U.S. 696). In 
this decree the High Court fixed the amount of permissible diversion at 1,500 
cubic feet per second, plus domestic pumpage. The domestic pumpage now 
averages approximately 1,800 cubic-second-feet. Thus, the total diversion at 
Chicago now averages about 3,300 cubic feet per second. 

Since the year 1922, when bills were introduced in Congress to authorize a 
diversion of water from Lake Michigan at Chicago in the amount of 10,000 
cubic feet per second, numerous bills have been introduced in Congress for 
authority to abstract and permanently divert large quantities of water from 
the Great Lakes-St. Lawrence watershed through the Chicago Sanitary Canal. 
During the more recent sessions of Congress, Congressmen from the State of 
Illinois, and particularly from the Chicago area, have introduced bills in Con- 
gress to increase the authorized diversion by an additional 1,000 cubic feet per 
second. The latest proposals provide for an additional 1,000 cubic feet per 
second for a 3-year period to test the effect of such additional increase in 
diversion. 

These perennial demands for increased diversion of water from Lake Michigan 
at Chicago have, from time to time, been based on one or more of the following: 
(1) the alleged need for a large diversion for sanitation (sewage disposal pur- 
poses) ; (2) the alleged need for more water to alleviate the claimed danger to 
public health caused by contaminated waters of the Chicago River, the Chicago 
Sanitary District Canal, and the Illinois Waterway; (3) the plea that more Lake 
Michigan water would permit the generation of additional waterpower at the 
Chicago Sanitary District owned Lockport plant; (4) the claim that fish life 
could be restored by additional diversion to the same extent as before 1900 when 
the Chicago Drainage Canal was first opened; (5) the contention that additional 
sliversion would eliminate the damage caused in recent years by the extremely 
nign waters of the Great Lakes; (6) the claim that navigation requirements of 
the Illinois Waterway demand additional diversion; (7) that additional diver- 
sion should be authorized to take care of a variety of demands in the Mississippi 
River watershed. 

In order to understand rightly the present day aspects of the Chicago water 
diversion controversy, a brief review of the historical background of the problem 
which led to the abstraction of huge quantities of water from the Great Lakes- 
St. Lawrence watershed into the Mississippi watershed through the Chicago 
Sanitary District Canal is necessary. As former President Harry Truman ob- 
served in quoting the late Justice Holmes: “A page of history is worth a volume 
of logic” (This Week Magazine, Feb. 22, 1959, p. 6). 
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(A) HISTORY OF THE CHICAGO WATER DIVERSION CONTROVERSY 


Statement of facts ' 

The Chicago water diversion controversy is closely connected with problems 
of sewage disposal and the protection of the water supply of Chicago. 

The so-called Chicago water diversion controversy arose out of the circum- 
stance that between the years 1892 and 1900 the city of Chicago and its suburbs 
carried out a plan of disposing of the sewage of the Chicago metropolitan area 
by cutting a canal across the low continental divide which lies about 10 miles 
west of Lake Michigan and discharging the sewage of that area into the Missis- 
sippi watershed by way of the Des Plaines and Illinois Rivers. 

Originally, this undertaking was designed primarily for the protection of the 
water supply of the city of Chicago and its suburbs by the adoption of what 
Illinois then considered to be an adequate method of the disposal of the sewage 
of that area. The problem confronting the city and State at that early day was 
the prevention of any recurrence of the many epidemics of typhoid, cholera, and 
other water-borne diseases which took a large toll of human lives in Chicago dur- 
ing the latter half of the 19th century. 


The inception of the Chicago Drainage Canal dates back to early Chicago 


The inception and development of the drainage canal plan of sewage disposal, 
however, dates back to early Chicago. It appears that Congress, by the act 
of March 30, 1822 (Ch. 14, 3 Stat. 659) authorized the State of Illinois to survey 
and mark through the public lands of the United States a route of a canal con- 
necting the Illinois River with Lake Michigan, and granted certain lands 
in the aid of such scheme. A further grant of land was made in the year 
1827 and a canal known as the Illinois and Michigan Canal was finally com- 
pleted in 1848. This canal crossed the continental divide between the Chicago 
and Des Plaines Rivers on a summit level 8 feet above the lake and then 
continued on to LaSalle, Lll., where it entered the Illinois River. The summit 
of the canal was supplied with water by pumps located in the Chicago River. 
At first only a small amount of water, enough to supply the needs of navigation, 
was pumped into the canal, but before the year 1865 the Chicago River had 
become so offensive because of receiving the sewage of the rapidly growing 
city that for its immediate relief the authorities agreed to pump water from 
the Chicago River in excess of the needs of navigation. 


The IWinois Waterway has always been badly polluted due to the untreated 
sewage from Chicago . 

By the year 1872 the summit level of the Illinois and Michigan Canal was 
lowered with the hope that this would result in a permanent flow of lake water 
through the south branch of the Chicago River sufficient in amount to keep 
that stream unpolluted. However, this plan did not work and the canal, the 
Chicago River and that portion of Lake Michigan adjacent to the city of Chicago 
again became badly contaminated. Then, during the years 1880 to 1889 a con- 
tinuance of this nuisance along the canal and river resulted in the arousing 
of public opinion in favor of better drainage and water supply. 

Many investigations were undertaken and numerous reports filed. In 1887 
the drainage and water supply commission, consisting of Rudolph Hering, Samuel 
G. Arlingstall, and Benezette Williams, who studied three methods of sewage 
disposal, recommended, as the most economical, the discharge of the sewage into 
the Des Plaines River through a canal across the continental divide. 

Thereafter, the Illinois legislature by act of May 29, 1889 (Ill. Laws 1889, 
p. 125), authorized the creation of sanitary districts to provide for drainage, 
with power to construct channels, improve navigable and other waterways, 
and for this purpose to condemn property. Pursuant to such authority the 
Sanitary District of Chicago, a quasimunicipal corporation, was organized. 
In 1890, when this organization was completed, the Sanitary District of Chicago 
embraced an area of 185 square miles. By later acts the district was enlarged 
so that it now embraces more than 600 square miles, extending from the Llli- 
hois State line on the southeast to the northern boundary of Cook County 
on the north, with about 34 miles of frontage on Lake Michigan, including 


within its boundaries Chicago and its suburbs, a total of more than 60 cities, 
towns, and villages. 
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Since the opening of the drainage canal in 1900, the flow of the Chicago River 
has been reversed 

The sanitary drainage canal was constructed by the Sanitary District of Chi- 
cago between 1892 and January 17, 1900, when the canal was first opened. The 
canal extends from the west fork of the south branch of the Chicago River near 
Damen Avenue, a point about 6 miles from the mouth of the Chicago River at 
Lake Michigan, to the Des Plaines River beyond Lockport, a distance of 30 miles. 
Since the opening of the canal the flow of the Chicago River has been reversed, 
and it now flows away from Lake Michigan. While some pretense was made 
that this canal was for the purpose of creating in part a navigation route, the 
canal originally ended in a dam without lock, below which was a nonnavigable 
trailrace. Later a lock was installed at Lockport to permit the passage of boats. 
There is a natural drop of 34 feet at Lockport. The purposes of the canal were 
the disposal of sewage and also to obtain a profitable waterpower. The court 
found those were the purposes for the diversion (278 U.S. 367 at 415). Both 
purposes required as large a diversion as possible. 

In 1896 Congress appropriated money for the dredging of the Chicago River, 
and in that year the sanitary district asked for a permit from the Secretary of 
War to enlarge the cross section of the Chicago River, stating that this was 
necessary to make available the artificial channel under construction since 1892. 
The Secretary of War granted the permit, but stated that this authority was not 
to be interpreted as an approval of the plans of the sanitary district to introduce 
a current into the Chicago River. This authority was to expire in 2 years. 
Other permits relating to the same subject were issued by the Secretary of War 
in 1897, 1898, and twice in 1899. After the canal was opened, the Secretary of 
War granted a permit on December 5, 1901, allowing a diversion of 4,167 cubic 
feet per second. 


Missouri sought to enjoin threatened pollution of the Mississippi River and 
claimed danger to public health 

Meanwhile, at about the time of the opening of the canal in 1900, the State 
of Missouri brought an action against the State of Illinois to enjoin threatened 
pollution of the waters of the Mississippi through the use of the sanitary drain- 
age canal as a means of disposing of sewage of the city of Chicago. The court 
denied, without prejudice, an injunction because it was not satisfied that the 
claims of Missouri as to the pollution of the waters of the Mississippi River at 
St. Louis and the claimed danger to public health were substantiated (200 U.S. 
496). 

The Illinois Legislature passed an act, approved May 14, 1903, which author- 
ized the Sanitary District of Chicago to construct all such dams, waterwheels, 
and other works as may be necessary to develop and render available the power 
arising from the water passing through its main channel, and any auxiliary 
channels then in existence or thereafter to be constructed by the said district. 

An application to do certain work in the Calumet-Sag Channel and to increase 
the flow from Lake Michigan through said channel was refused by the Secretary 
of War in March 1907 and, as the sanitary district apparently decided to pro- 
ceed with this work in spite of such refusal, the United States brought suit in 
1908 to prevent its construction and prevent the increase of the flow. Another 
application by the district was refused by the Secretary of War in January 1913, 
and still later there was a further denial. 

In 1908 the constitution of Illinois was amended, so as to authorize the legis- 
lature to provide for the construction of a deep waterway or canal, from the 
waterpower plant of the Sanitary District of Chicago, at or near Lockport, to 
a point on the Illinois River, at or near Utica, and for the installation and 
maintenance of powerplants, locks, bridges, dams and appliances sufficient for 
the development and utilization of the waterpower of such waterway, it also 
being provided that all power so developed might be leased in part or in whole 
as the legislature might authorize, the rental to be subject to a revaluation every 
10 years and the income to be paid into the State treasury. 

The development of this project—the so-called Illinois Waterway—was under- 
taken and justified by Illinois upon the ground that the State of Illinois would 
make a profit of $3 million a year from the use of the water diverted from Lake 
Michigan for waterpower purposes. No diversion of any consequence was 
necessary to provide a connecting navigable waterway as distinguished from 
the requirements of sewage disposal, and the amount of water desired for 
waterpower, the profitableness of the waterpower being strictly proportional to 
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the amount of water diverted. The diversion was made by the State of Illinois 
without the consent of any of the States bordering on the Great Lakes and in 
defiance of the Federal Government. Temporary permits were, from time to 
time, granted by reluctant Secretaries of War solely on the plea that since the 
Chicago Sanitary District and Illinois had neglected or refused to install a mod- 
ern sewage disposal plant, enforcement of the law against impairment of the 
navigable capacity of the Great Lakes system—with the consequent termination 
or substantial reduction of the diversion—would impair or endanger the health 
of the people of the Chicago metropolitan area. 

Despite the large diversion of water from Lake Michigan, the Illinois Water- 
way was particularly offensive due to sewage pollution in the years 1911, 1912, 
1913, 1919 and 1921. The 1925 report of the engineering board of review of the 
sanitary district points out that the waterway was covered with a black, slimy 
scum accompanied by very strong septic action and that there was a marked 
septic sewage odor at all points as far south as Marseilles where it was the worst, 
being very noticeable in the business district of that town. The testimony before 
Special Master Hughes, in 1927, revealed that the odor from the river could be 
smelled for a distance of one-half a mile from the waterway and was noticeable 
as far down as Chillicothe, a distance overall of 100 miles from Lockport. 

On October 6, 1913, the United States filed another bill to enjoin the sanitary 
district from diverting more than 4,167 cubic feet per second of water from 
Lake Michigan and the two suits were consolidated and heard as one. In June 
1920, Federal Judge Kenesaw Mountain Landis gave an oral opinion in favor 
of the United States. No decree was entered, however, and thereafter Judge 
Landis resigned his Federal seat and was appointed baseball commissioner. 
Judge Carpenter then heard further arguments and thereupon directed judg- 
ment for the relief demanded by the United States. From this decree an appeal 
was taken to the U.S. Supreme Court where the decree was affirmed in Janu- 
ary 1925 (Sanitary District of Chicago v. U.S., 266 U.S. 405). On March 3, 
1925, the Secretary of War granted a permit for a diversion not to exceed 8,500 
cubic feet per second upon certain conditions. This was a temporary permit, 
looking to a progressive reduction in the diversion as rapidly as possible, which 
permit was granted for humanitarian reasons only. 

Meanwhile, in 1920, the Board of Engineers for Rivers and Harbors, U.S. Army, 
Corps of Engineers, made a report (the so-called Warren report) wherein, in 
referring to the diversion of water at Chicago from the Great Lakes Basin, and 
in speaking of the Chicago Sanitary District, it was said: 

“115. The district can no longer fairly plead the absence or the impracticability 
of other safer methods of handling sewage and of protecting its people from 
waterborne diseases. Certainly, for the past 20 years, expert opinion has held 
disposal by dilution to be inferior to other methods of treating sewage, and 
enlightened public opinion has condemned a policy which, in effect, is the transfer 
of a nuisance from our own front door to that of our neighbor. Large cities on 
the Great Lakes cannot safely drink raw lake water, nor should they discharge 
unscreened and unfiltered sewage either into the lakes or into tributary streams. 
In 1915, the Chicago Real Estate Board employed three experts, of whom two 
were of acknowledged eminence in England, and the third a New York expert 
of well-known authority, to investigate the sewage problem of Chicago and to 
present their views as to the best way of solving it. Their report entitled “A 
Report to the Chicago Real Estate Board on the Disposal of the Sewage and the 
Protection of the Water Supply of Chicago, Ill,” by Messrs. Soper, Watson, and 
Martin, has been printed, and its conclusions are, therefore, well known to the 
public in general, and particularly to the people of Chicago whom they advised 
substantially in accordance with the views above expressed. Chicago is, there- 
fore, debarred from any claim for indulgence as to work done and expenditures 
incurred in recent years. If, in defiance of the opposition of the Government, 
and in open disregard of the law, the officials of the Chicago Sanitary District 
have continued to expend the money of their constituents in the prosecution of 
unwise and illegal plans, these officials and their constituency are to blame, and 
they should expect no great indulgence from the general public whose Govern- 
ment they have ignored and whose interests they have disregarded.” (Exhibit 3, 

es; see Join stract of Reco led Janua J y - 

sin filed original suit in 1922. 
soe nely 14, 1922, the State of Wisconsin filed an original bill in the U.S. 
preme Court against the Sanitary District of Chicago and the State of Tilinois, 
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seeking an injunction against the diversion of waters of the Great Lakes through 
the Sanitary Drainage Canal. In 1923, the attorneys general of Wisconsin, 
Minnesota, and Michigan called a conference of the Great Lakes States to oppose 
in the courts the efforts of the Chicago Sanitary District and Illinois to continue 
at the expense of the other Great Lakes States the unjustified diversions of huge 
quantities of water from Lake Michigan. 

On October 5, 1925, an amended bill was filed and the States of Wisconsin, 
Minnesota, Ohio, and Pennsylvania became cocomplainants. In 1926, the States 
of Michigan and New York each filed separate bills against the State of Illinois 
and the Sanitary District of Chicago, wherein they sought to enjoin the defend- 
ants from diverting any water from Lake Michigan. 

The U.S. Supreme Court referred these causes to Hon. (later Chief Justice) 
Charles Evans Hughes as special master (271 U.S. 650), and after full hearings 
the special master filed his report on November 23, 1927. On January 14, 1929, 
the U.S. Supreme Court rendered its decision holding that the acts of the defend- 
ants lowered the levels of all the Great Lakes, except Lake Superior, and that 
this resulted in large and irreparable damages to the complainants and that the 
illegal diversion must be ended, and that the complainants were entitled to a 
decree which would be “effective in bringing that violation and the unwarranted 
part of the diversion to an end” (278 U.S. 367). 

The Court also pointed out that “In increasing the diversion from 4,167 cubic 
feet a second to 8,500, the drainage district defied the authority of the National 
Government resting in the Secretary of War. * * * The sanitary district authori- 
ties, relying on the argument with reference to the health of its people, have much 
too long delayed the needed substitution of suitable sewage plants as a means of 
avoiding the diversion in the future. Therefore, they cannot complain if an 
immediately heavy burden is placed upon the district because of its attitude and 
course. The situation requires the district to devise proper methods for provid- 
ing sufficient money and to construct and put in operation with all reasonable 
expedition adequate plants for the disposition of the sewage through other means 
than the lake diversion. 

“Though the restoration of just rights to the complainants will be gradual 
instead of immediate it must be continuous and as speedy as practicable, and 
= include everything that is essential to an effective project” (278 U.S. 

7). 

However, by way of avoiding any unnecessary hazard to the health of the peo- 
ple of Chicago the Court decided to frame its decree so as to allow a reasonable 
and practicable time within which to provide some other means of disposing 
of the sewage of the sanitary district, reducing the diversion as the artificial 
disposition of the sewage increased from time to time, when a permanent, final 
= effective injunction should issue. (Wisconsin et al. v. Illinois et al., 278 U.S. 
367.) 

The U.S. Supreme Court ruled that the Chicago Sanitary District and the 
State of Illinois must stop the illegal diversion at Chicago. 

The causes were then referred back to Hon. (later Chief Justice) Charles 
Evans Hughes who was directed to take testimony on the practical measures 
needed to dispose of the sewage without the unlawful diversions of water, and 
the time required for their completion and to report his conclusions for the 
formulation of a decree. On December 17, 1929, the report of the special master 
upon rereference was filed and on April 14, 1930, the decision of the U.S. Supreme 
Court on rereference was rendered (281 U.S. 179), wherein the Court again 
pointed out that “the defendants are doing a wrong to the complainants, and 
they must stop it. They must find a way out at their peril.” 

The Court also observed that “The diversion of the water for that purpose 
[sewage disposal] was held illegal, but the restoration of the just rights of the 
complainants was made gradual rather than immediate in order to avoid as far 
as might be possible pestilence and ruin with which the defendants have done 
much to confront themselves” (281 U.S. 179). 


In October 1932 complainant Lake States applied to the Court for appointment 
of an officer to execute the decree of 1930 on behalf of and at the expense of 
defendants 

In October 1932, the States of Wisconsin, Minnesota, Ohio, and Michigan 
applied for the appointment of a commissioner or other special officer to execute 
the decree of April 21, 1930 (281 U.S. 696), on behalf of and at the expense 
of the defendants. The petitioners complained of the delay in the construction 
of the works and facilities embraced in the program of the Sanitary District of 
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Chicago for the disposition of sewage so as to obviate danger to the health of 
the inhabitants of the district on the reductions in diversion on December 31, 
1935, and December 31, 1938, as the decree provided, in the diversion of water 
from Lake Michigan through the drainage canal. 

The Court appointed Edward F. McClennen as special master to Summary 
inquiry as to six subjects and to report thereon to the Court. The special 
master summarized his conclusions in his report dated March 13, 1933, in part, 
as follows: 

* T find that: 

“1 A: The causes of the delay in obtaining approval of the construction of 
Controlling Works in the Chicago River are a total and inexcusable failure of 
the defendants to make an application to the Secretary of War for such approval. 

“2 A: The causes of the delay in providing for the construction of the Southeast 
Side Treatment Works are (1) an inexcusable and planned postponement of the 
beginning of construction of these Works to January 1, 1935, which left an in- 
adequate time for their completion before December 31, 1938, at the rate of 
progress expected or to be expected under the methods pursued by the Sanitary 
District, and (2) the failure to proceed to a definite decision as to site and to 
the acquisition of the site so chosen, and (3) the failure to proceed with reason- 
able diligence to prepare designs, plans and specifications for the Works at 
this site or on the site of the West Side Works” (report of master, pp. 125-126). 

The special master also pointed out that * * * “the decree is painful to the 
defendants and they have been influenced by a hope that something would happen 
so that the flow at Lockport need not go as low as the 1,500 ¢.f.s. to which the 
decree now limits them after December 31, 1938, * * *” (report of Special Master 
McClennen, p. 6). 

The decree of April 21, 1930, provided for progressive reductions in diversions 
until December 31, 1938, when the final reduction to 1,500 cubic feet per second 
became effective: Meanwhile, the district’s sewage disposal plants were to have 
been completed also by December 31, 1938. 

On April 21, 1930, the decree of the Court was entered (281 U.S. 696). This 
decree provided, in part, that (1) on and after July 1, 19380, the diversion of 
the waters of the Great Lakes-St. Lawrence system through the Chicago 
drainage canal should be reduced to an annual average of 6,500 cubic feet per 
second, in addition to domestic pumpage; (2) on and after December 31, 1935, 
this diversion should be reduced to 5,000 cubie feet per second, in addition to 
domestic pumpage ; and (3) on and after December 31, 1938, this diversion should 
be reduced to 1,500 cubic feet per second, in addition to domestic pumpage. 

In October 1932, the States of Wisconsin, Minnesota, Ohio, and Michigan 
applied for the appointment of a commissioner or other special officer to execute 
the decree of April 21, 1980 (281 U.S. 696), on behalf of and at the expense of 
the defendants. The petitioners complained of the delay in the construction 
of the works and facilities embraced in the program of the Sanitary District 
of Chicago for the disposition of sewage so as to obviate danger to the health 
of the inhabitants of the district on the reductions in diversion on December 
31, 1935, and December 31, 1938, as the decree provided, in the diversion of 
water from Lake Michigan through the drainage canal. 


In 1933, the decree of April 21, 1930, was enlarged 


The Court appointed Edward F. McClennen as special master to make sum- 
mary inquiry and to report thereon to the Court (287 U.S. 578). The special 
master proceeded accordingly and after full hearing submitted his report and 
recommendations. Upon that report the Supreme Court on May 22, 1933, 
rendered its opinion. (See 289 U.S. 395.) On the same day, the Court enlarged 
the decree to provide in part that the State of Illinois is required to take all 
necessary steps to cause and secure the completion of adequate sewage disposal 
plants and sewers to the end that the reductions in diversion may be made at 
the times fixed in the decree. 

Thereafter, the Committee on Rivers and Harbors, House of Representatives, 
adopted on June 15, 1934, a resolution on the question whether it is advisable 
for the United States to purchase the canals now owned by the Sanitary District 
of Chicago. This proposal was opposed by the States of Wisconsin, Ohio, Min- 
nesota, and Michigan. The Sanitary District of Chicago demanded that the 
Federal Government purchase the canals and pay to it approximately $90 
Million for the canals. The U.S. district engineer at Chicago and the War 
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Department reported unfavorably on this proposal and such purchase was not 
made. 

In 1937 during the 75th, and during the 76th and later Congresses, bills were 
introduced seeking authorization for increased diversion of water from Lake 
Michigan, over and above the amount of 1,500 cubic feet per second, plus 
domestic pumpage, as fixed by the decree of April 21, 1930. 


The last semiannual report of the sanitary district filed with the Court on Janu- 
ary 2, 1939, after the diversion was reduced to 1,500 cubic feet per second, 
plus domestic pumpage, suggested that reduction in diversion be not made 
irrevocable 

The last semiannual report of the Chicago Sanitary District was filed with 
the United States Supreme Court on January 2, 1939, after the diversion of water 
from Lake Michigan was reduced to 1,500 cubic feet per second, plus domestic 
pumpage. Paragraph 5 of the decree of April 21, 1930 (281 U.S. 696) provides 
“That the defendant, the Sanitary District of Chicago, shall file with the clerk 
of this Court semiannually on July 1 and January 1 of each year, beginning 
July 1, 1930, a report to this Court adequately setting forth the progress made 
in the construction of the sewage treatment plants and appurtenances outlined 
in the program as proposed by the Sanitary District of Chicago, and also setting 
forth the extent and effects of the operation of the sewage treatment plants, re- 
spectively, that shall have been placed in operation, and also the average diver- 
sion of water from Lake Michigan during the period from the entry of this 
decree down to the date of such report.” 

In this report it was said that complete treatment of all sewage will not be 
possible until after July 1939, although the district was required to complete 
the construction of adequate facilities for complete treatment of all the sewage 
of the district and to place such works in operation on or before December 31, 
1938 (281 U.S. 179, 696). The report showed that the population of the district 
was 4,684,000, with an industrial waste equivalent to 1,810,000 additional persons. 

The report further stated that the conditions which will be caused from the 
reduction in diversion “may reasonably be considered good cause for not making 
the reduction irrevocable.” The report stated that at the date of the filing of 
said report the sewage in the district was 37.7 percent treated and that after com- 
pletion of the west side works the sewage of the district would be 84.7 percent 
treated. 

In its 1940 petition to the U.S. Supreme Court, the State of Illinois sought to 
obtain a temporary modification of the decree of 1930 to permit 3,500 cubic feet 
per second increased diversion to December 31, 1942. 

On January 11, 1940, Illinois applied for modification of the decree of April 
21, 1930, to permit a temporary increase in diversion to 5,000 cubic feet per sec- 
ond in addition to domestic pumpage to December 31, 1942. The petition alleged 
that subsequent to December 31, 1938, when the diversion of lake water was 
reduced to 1,500 cubic feet per second, because of the failure of the sanitary 
district to complete its sewage disposal plants, a putrescent, obnoxious, noisome 
and unhealthy odor exists along the Illinois Waterway which causes nausea, in- 
somnia, irritation of the mucus membrane of the nose and throat and, in gen- 
eral, undermining of the health of persons living or working along the Illinois 
Waterway and that this condition aggravates illness and retards the recovery 
of patients ill in hospitals located along said Illinois Waterway. It was alleged 
that the people of Joliet and Lockport suffered particularly and that the con- 
dition of the Illinois Waterway, as a result of receiving untreated sewage, con- 
stituted a menace to the health of the people in those communities. 

After hearings upon this application, the Court, on April 3, 1940, rendered 
a per curiam opinion in which it said that Illinois “has failed to show that 
it hes provided all possible means at its command for the completion of the 
sewage treatment system as required by the decree and that no adequate excuse 
has been presented for the delay,” and that Illinois had not submitted ap- 
propriate proof that the conditions complained of constitute an actual menace to 
the health of the inhabitants of the complainant communities or that the State 
is not able to provide suitable remedial or ameliorating measures without an 
increase of diversion of water from Lake Michigan in violation of the rights of 
the complainant States as adjudged by this Court. The Court said, however. that 
in order that it may be satisfied as to the actual conditions along the Illinois 
Waterway, a special master would be appointed to make a summary inquiry 
as to the actnal conditions of the Illinois Waterway by reason of receiving un- 
treated sewage and as to the actual effect, if any, of that condition upon the 
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health of the inhabitants of the complaining communities and also with respect 
to the feasibility of remedial or ameliorating measures available to Illinois 
without an increase in diversion. 


Special Master Lemann and the U.S. Supreme Court ruled agdinst increased 
diversion 


After protracted hearings, the special master, Monte M. Lemann, on March 
$1, 1941, filed his report with the Supreme Court in which he recommended that 
a decree be entered dismissing the petition of Illinois and taxing costs against 
the State of Illinois. The recommendation was based upon the master’s con- 
clusion “that the facts proven did not establish any menace to the health of 
the inhabitants of Joliet in Illinois or elsewhere along the waterway requiring 
increased diversion of water from Lake Michigan.” The U.S. Supreme Court, 
in May 1941, upheld the master’s report and rejected the plea for increased 
diversion (313 U.S. 547). 


In October 1950, the Supreme Court denied the petition of Illinois for a clarifi- 
cation of the decree of April 21, 1980, because the decree is clear and un- 
ambiguous 


During the year 1950, the State of Illinois, pursuant to paragraph 7 of the 
decree of April 21, 1930 (281 U.S. 696), petitioned the U.S. Supreme Court for 
an interpretation and clarification of said decree. The opposing Lake States 
moved to dismiss the petition on the ground that the decree was clear and 
unambiguous. The Court granted this motion and, on October 23, 1950, dis- 
missed the petition of Illinois. 

Recent development in the litigation : 

In November 1956, the State of Illinois petitioned this Court for temporary 
modification of the decree ‘‘to permit a diversion of 10,000 cubic feet of water 
per second, in addition to domestic pumpage, for a period of 100 days following 
the entry of the Court’s order authorizing such modification, within which time 
it is anticipated that the impairment to navigation which now exists on the 
Mississippi River and the Illinois Waterway can and will be ameliorated.” 

The States of Minnesota, Ohio, New York, Pennsylvania, and Michigan agreed 
to allow a temporary increased diversion. Wisconsin did not so agree. The 
State of Wisconsin, in a short memorandum dated December 5, 1956, moved that 
the petition of the State of Illinois be dismissed. 

The Solicitor General of the United States, J. Lee Rankin, filed a memorandum 
on behalf of the United States as amicus curiae, which pointed out the interests 
of the United States with regard to the paramount power of Congress in the 
regulation of navigation, and the treaties between the United States and Canada 
which affect the total problem of diversion. 

The sanitary district of Chicago filed a motion for clarification of the decree 
of 1930 or, in the alternative, for the appointment of a special master. The 
States of Wisconsin, Ohio, Michigan, and New York moved to dismiss the motion 
made by the sanitary district. The Court denied the motion of the sanitary 
district for clarification of the decree (352 U.S. 947), but granted the petition 
for a temporary increase in diversion to and including January 31, 1957. On 
January 28, 1957, the Court granted a motion to increase further the temporary 
diversion to and including February 28, 1957 (352 U.S. 983). 

On March 3, 1958, the Court denied an application and motion made by com- 
plainants for an amendment of the 1930 decree to require defendants to return 
the domestic pumpage at Chicago to Lake Michigan, with leave to renew the 
application and motion with allegations made more definite and certain as a 
basis for the relief sought (355 U.S. 944). An amended application is pending. 


History of the fight in Congress and before Federal officials for increased diver- 
sion at Chicago 


Proponents of increased diversion have repeatedly stated that the fiight for 
increased diversion will continue until success is attained. This diversion fight 
has been carried on not only in the courts, but in Congress and before various 
Federal officials and departments. Numerous bills have been introduced in 
Congress since the 1920’s. The early bills sought to authorize a diversion of 
10,000 cubic feet per second. In 1937 Congressman Parsons sought to increase 
the diversion at Chicago to 5,000 cubic feet per second, plus domestic pumpage. 
H.R. 3300, 88d Congress, provided for a diversion of 2,500 cubic feet per second, 
plus domestic pumpage (1,000 cubic feet per second more than permitted under 
the decree of April 21, 1980) for 38 years. This bill passed the House and Senate 
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and was vetoed by President Eisenhower on September 3, 1954. A similar bill 
(H.R. 3210, 84th Cong.) likewise was vetoed by the President for substantially 
the same reasons given in his 1954 veto message in which the President said, 
in part: 

“T am unable to approve the bill because (1) existing diversions are adequate 
for navigation on the Illinois Waterway and Mississippi River, (2) all methods 
of control of lake levels and protection of property on the Great Lakes should 
be considered before arbitrarily proceeding with the proposed increased diver- 
sion, (3) the diversions are authorized without reference to negotiations with 
Canada, and (4) the legitimate interests of other States affected by the diversion 
may be adversely affected.” 

H.R. 2, 85th Congress, a bill similar to the bills introduced in the 83d and 84th 
Congress, and also providing for an additional diversion for a 3-year period, 
was passed by the House but failed of passage in the Senate in the closing 
moments of the 85th Congress. 

The current bill, H.R. 1, 86th Congress, 1st session, is entitled “A bill to 
require a study to be conducted of the effect of increasing the diversion of water 
from Lake Michigan into the Illinois Waterway for navigation and other pur- 
poses.” The bill provides for a 3-year study, with an increase in diversion of 
1,000 cubic feet per second for 1 year. The bill further provides that upon 
completion of the study the Secretary of Health, Education, and Welfare and 
the Secretary of War shall correlate the results of such study and that the 
Secretary shall report back to Congress on or before June 1, 1962. This report 
shall contain certain recommendations with respect to continuing the authority 
to divert water from Lake Michigan into the Illinois Waterway in the amount 
authorized by the first section of the bill, or increasing or decreasing such 
amount. 

The pressure by the Chicago Sanitary District. to obtain increased diversion 
of water from the Great Lakes had not been limited to bills in Congress. Many 
petitions for increased diversion has been addressed to high Federal officials, 
commissions, and boards. 

Applications for increased diversion have been filed with two Presidents— 
Franklin D. Roosevelt and Harry S. Truman; with many Secretaries of War, 
and with various boards and commissions, including the War Production Board 
and the Federal Power Commission. During World War II, Donald Nelson, 
Chairman of the War Production Board, and Leland Olds, Chairman of the 
Federal Power Commission, filed a report on this subject in which it was stated 
that “exercise of emergency war powers for this purpose (granting a temporary 
increase in diversion of waters from the Great Lakes through the Chicago Drain- 
age Canal) would not appear appropriate.” The report stated further that 
“such action would imply that the Supreme Court would not, on proper appli- 
cation, take all steps necessary to enable the city of Chicago adequately to safe- 
guard public health.” 


Chicago has no health problem, hence increased diversion would be of no benefit 
in improving public health 

In 1940-41, it was claimed that additional diversion was necessary in the in- 
terests of public health and it was claimed that the Chicago Drainage Canal 
which was polluted constituted a menace to health. At that time the overall 
purification of the sewage of the Sanitary District of Chicago was 54.2 percent 
based on b.o.d. (biochemical oxygen demand) removal. The special master, after 
extensive hearings, held that no menace to health existed. How, then, can it 
now be claimed that there exists a health problem today that will be helped by 
additional diversion. 

Additional diversion of 1,000 cubic feet per second will not clean up the objec- 
tional conditions in the Illinois Waterway as long as untreated, partially treated 
sewage and sludge is permitted to enter the waterway. 

It is crystal clear that additional diversion under the provisions of H.R.1 
will not solve the sanitation problem of the polluted waters of the Illinois Water- 
way. The only permanent solution is to keep pollution out of the Chicago area 
waterways by enforcing the State and district laws prohibiting the dumping of 
raw or partially treated sewage, chemicals, and other such materials in the 
streams and waterways of the State of Illinois. Moreover, the fact that the 
sanitary district is not treating all of the sewage of the district to the highest 
degree possible does not help in cleaning up the Illinois Waterway. 

Eminent sanitary engineers are agreed that the effluent (the liquid residual 
which remains after complete treatment) of a well-operated sewage disposal 
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plant (activated sludge or trickling filter modern type) is a clear, odorless liquid, 
nonputrescible, which required no dilution and in which fish can live. 

All of the sewage of the Chicago area is treated in the sanitary district’s three 
large sewage treatment works. The sanitary district affirms that the effluent 
of its north side treatment plant is— 

“Almost as clear as drinking water and quite as harmless as it finally leaves 
the plant through an outlet and into and through an artificial channel which 
discharges into the Chicago River.” (See complainants’ Exhibit 233, Wisconsin 
et al. v. Illinois et al., 278 U.S. 367 (1929).) 

In a pamphlet prepared and distributed by the Sanitary District of Chicago, 
August 1928( it was stated (p. 91) : aa 

“Final settling tanks is the next step in the activated sludge process. After 
the process of aeration is completed, the mixture or sewage and activated sludge, 
passes through the mechanically cleaden tanks; * * * the effluent as dis- 
charged from these tanks is a clear odorless liquid * * * nonputrescible.” 

In the same pamphlet (Engineering Works of the Sanitary District of Chi- 
eago, August 1928) it was further stated that— 

“The effluent produced by the activated sludge plant appears somewhat su- 
perior at times to that produced by the sedimentation trickling filter process. 
It accomplishes fro m85 to 95 percent reduction of the biochemical oxygen de- 
mand, 90 to 95 percent reduction of suspended solids and from 92 to 98 reduc- 
tion in bacteria.” 

The late Langdon Pearse, former chief sanitary engineer for the Sanitary Dis- 
trict of Chicago, testified before the Rivers and Harbors Committee of the 
House of Representatives in 1924 and stated that— 

“The biological processes, such as springling filters or activated sludge, when 
properly operated produce a high-grade effluent, requiring no dilution, in which 
fish can live. The effluent further will produce no nuisance and can be turned 
into a watercourse, even though dry, without fear of consequences” (H. Doc. 
No. 184, 73d Cong., 2d sess. p. 76). 

Several years later, Langdon Pearse testified before Special Master Hughes, 
where he reaffirmed his 1924 testimony as to the high quality of the effluent from 
an activated sludge plant and stated further that fish were living in the effluent 
in the sanitary district’s trickling filter plant, right at the filters (transcript 
of testimony, original hearing, pp. 5423-5425, Wisconsin, et al v. Illinois et al). 

Other noted sanitary engineers likewise testified before Special Master Hughes 
that the effluent of a modern activated sludge sewage disposal plant is stable, 
ordorless, clear and sparkling, and that such effluent will remain stable indefi- 
nitely (transcript of testimony before master on re-reference, L. R. Howson, p. 
10667 ; George D. Bascoigne, p. 10697; Darwin W. Townsend, p. 10720. These 
were complainants’ witnesses). 

The sanitary district obtained a 93.6 percent reduction in biochemical oxygen 
demand in 1952 and in the same year obtained a reduction of 91.1 percent in 
suspended solids. In 1957, the biochemical oxygen demand reduction dropped to 
85.6 percent and the solids removal dropped to 80.6 percent. In 1958, the effi- 
ciency increased again. Lack of adequate facilities is responsible for the poor 
general performance over the years. 

Other cities on the Great Lakes have an even better record of efficiency in 
their sewage disposal plant operations. Gary, Ill, and Milwaukee, for example, 
attain an efficiency of 95 percent biochemical oxygen removal, and 95 percent re- 
duction in solids. The Chicago Sanitary District North Side treatment plant 
attains 94 percent efficiency. 


No additional diversion is needed for navigation on the Illinois Waterway or 
for navigation on the Mississippi River 


The contention that additional diversion is needed for navigation on the IIli- 
nois Waterway is wholly without merit. The waterway from Chicago to the 
Mississippi River is a slack water stream with a series of locks and dams. The 
only water needed is for lockage, leakage, and evaporation. General Bisby 
testified at the original hearings before Charles Evans Hughes that 500 cubic 
second-feet would be sufficient for navigation on the Illinois Waterway. The 
direct authorized diversion plus domestic pumpage totals 1,500 cubie second-feet 
is adequate for navigation on the Illinois Waterway. This conclusion is sus- 
tained by Major General Itschner’s statement at a meeting held in Secretary 
of War Brucker’s office in May 1958, when he said that a total of 1,500 cubic 
feet per second is ample for the Illinois Waterway but that if duplicate locks 
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should sometime in the future be constructed and put into operation a total of 
1,836 cubic feet per second would be sufficient for the Illinois Waterway. 

In a report made by the Division Engineer, North Central Division Corps of 
Engineers, U.S. Army, in January 1957, on the subject “Effects of an Additional 
Diversion of Water from Lake Michigan at Chicago,” it is stated: 

“184. Commerce on the Illinois Waterway has increased from a total of 
1,695,120 tons in 1935 to 21,862,852 tons in 1955, the latest year for which statis- 
tics have been compiled. Recent studies of present and prospective water re- 
quirements for navigation on the Illinois Waterway show that the authorized 
diversion of 1,500 cubic feet per second from Lake Michigan is adequate to meet 
those requirements” (85th Cong., Ist sess., Document No. 28, p. 48). 

Insofar as the trouble encountered during times of low water, caused by 
drought conditions, at the Alton lock on the Mississippi River above St. Louis 
is concerned, this condition can and will be permanently taken care of by the 
construction of new works in the stretch of the Mississippi River between St. 
Louis and lock 26 (Alton lock). This improvement is provided for in Public 
Law 500 (Omnibus Flood Control Act) and will cost between $5 million and $6 
million. (See Wiley letter, Senate subcommittee of Public Works Committee, 
July 28, 29, and August 7, 1958, p. 365.) 


The sanitary district can improve the unfavorable sanitary conditions in the 
Illinois Waterway by means other than additional diversion 


The Supreme Court has made it clear that before it would permit any addi- 
tional diversion at Chicago even where a menace to health is claimed, the sani- 
tary must utilize all practicable means other than diversion to alleviate the 
conditions complained of. (See 309 U.S. 569.) 

The U.S. Public Health Service has indicated that there are measures which 
the sanitary district can take which would be equivalent to increased diversion 
of water from Lake Michigan for sanitation purposes. Additional sewage treat- 
ment measures at Chicago, namely, aeration, or chlorination, or a combination 
of the two. (See Senate subcommittee of Public Works Committee hearing, 
1958, pp. 92-93.) 


Based on aeration: 


Based on chlorination : 
1 Not given. 


(The above are metropolitan sanitary district figures.) (Senate hearings, 
1958, pp. 92-93.) 

It is plain that the only reason the sanitary district urges additional diversion 
is to avoid the normal and usual sanitation costs which would be incurred in 
expanding its facilities as required. by the decree, and to place the financial 
burden instead on the Great Lakes States and the port cities. We again invite 
attention to the well-reasoned opinion of a former Secretary of War which is 
quoted in the report of Special Master Charles Hughes, dated November 23, 
1927, pages 62-66. 

In 1913 Henry L. Stimson denied the application of the Sanitary District of 
Chicago for diversion of 10,000 cubic feet per second. The reasoning adopted by 
him at that time is even more compelling today. Secretary Stimson stated, 
among other things (see Special Master Hughes report of November 23, 1927, 


. 62-66) : 

“In a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress through- 
out the Great Lakes, and a withdrawal of the amount now applied for would 
nullify such expenditures to amount of many millions of dollars, as well as in- 
flict an even greater loss upon the navigation interests using such waters. 

“On the other hand, the demand for the diversion of this water at Chicago is 
based solely upon the needs of that city for sanitation. * * * 

“The evidence indicates that at bottom the issue comes down to the question 
of costs. Other adequate systems of sewage disposal are possible and are in 
use throughout the world. The problem that confronts Chicago is not different 
in kind but simply larger and more pressing than that which confronts all of the 
other cities on the Great Lakes, in which nearly 8 millions of the people of this 
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country are living. The urban population of those cities, like that of Chicago, 
is rapidly increasing and a method of disposition of their sewage which will not 
injure the potable character of the water of the lakes must sooner or later be 
found for them all. The evidence before me satisfied me that it would be possible 
in one of several ways to at least so purify the sewage of Chicago as to require 
very much less water for its dilution than is now required by it in its unpurified 
condition. A recent report of the Engineer of the Sanitary Commission (Oct. 12, 
1911) proposes eventually to use some such method but proposes to postpone 
its installation for a number of years to come, relying upon the present more 
wasteful method in the meanwhile. It is manifest that so long as the city is 
permitted to increase the amount of water which it may take from the lakes, 
there will be a very strong temptation placed upon it to postpone a more scientific 
and possibly more expensive method of disposing of its sewage. This is particu- 
larly true in view of the fact that by so doing it may still further diminish its 
expenses by utilizing the water diverted from the lakes for water power at Lock- 
port. But it must be remembered that for every unit of horsepower realized by 
this water at Lockport, four units of similar horsepower would be produced at 
Niagara, where the natural conditions are so much more favorable. - Without, 
therefore, going into further detail in a discussion of this question, I feel clear 
that no such case of necessity has been presented by the evidence before me as 
would justify the proposed injury to the many varied interests in the great 
waterways of our lakes and their appurtenant rivers.” 

Other reasons why additional diversion should not be authorized: 

1. The proposed increase in diversion comes at a time when the Great Lakes 
appear to be headed for record low lake levels, and when every inch of loss 
of lake levels due to the Chicago diversion accentuated the great losses to 
shipping, hydroelectric powerplants on the Niagara and St. Lawrence Rivers 
and to port cities harbors, slips and channels. 

2. The proposed legislation could well threaten to impair materially the use- 
fulness of the St. Lawrence Seaway project which is nearing its completion. 
The utilization of the seaway to its full capacity requires high water levels in 
the Great Lakes and the connecting channels. It seems to us that it is ridiculous 
for the Federal Government, the Lake States and the port cities to spend hun- 
dreds of millions of dollars on the seaway, the connecting channels and on port 
improvements and then permit an additional diversion at Chicago which will 
nullify to some extent the benefits to be derived from the St. Lawrence Seaway. 

8. If Chicago has the right to withdraw large quantities of water from the 
Great Lakes-St. Lawrence watershed, other communities bordering on the Great 
Lakes would be justified in taking similar action. The Du Page County, IIL, 
towns of Lombard, Villa Park, and Elmhurst, located some 15 or 25 miles west 
of Lake Michigan in the Mississippi Valley watershed, have completed plans to 
divert water from the Great Lakes Basin for domestic and sanitary use. Some 
Ohio communities located in the Ohio River Basin have discussed the taking 
from Lake Erie to the Ohio River watershed large quantities of water. Within 
the last year or so, a Texas group suggested that a pipeline be built to the Great 
Lakes to tap the waters of the Great Lakes for the benefit of Texas. 

4. The proposed legislation might well jeopardize our friendly relations with 
Canada. The United States cannot afford to lose the friendship and esteem of 
our wonderful northern neighbor. It seems most inappropriate for Congress to 
enact the proposed legislation which does not have Canada’s approval and which 
is injurious to Canada and contrary to Canada’s best interests, and which might 
be used as a precedent by Canada to injure the great northwestern part of our 
country. 


Report of U.S. Army Engineers on the effect on Great Lakes and St. Lawrence 
River of an increase of 1,000 cubic feet per second in the diversion at 
Chicago 

In January 1957 the report of the Division Engineer, North Central Division, 
Corps of Engineers, U.S. Army, was filed. This report dealt with both the tem- 
porary effects of a 3-year diversion of an additional 1,000 cubic second-feet of 
water at Chicago, and on the ultimate effects of a permanent diversion of 1,000 
cubic second-feet, on the Great Lakes and on the St. Lawrence River. 

The report stated that, generally, a temporary 3-year diversion of 1,000 cubic 
second-feet would lower Lakes Michigan and Huron by % of an inch, and 
Lake Erie and Otario would be lowered in this period by % of an inch. A 
permanent diversion of 1,000 cubic second-feet would lower Lakes Michigan 


290 LAKE MICHIGAN WATER DIVERSION 


and Huron by 1 inch, while Lakes Erie and Ontario would be lowered by 
of an inch. 

The levels in the St. Lawrence River would be lowered by an increase in diver- 
sion of 1,000 cubic feet per second. A 3-year increase of 1,000 cubic feet per sec- 
ond of diversion at Chicago would lower the levels of Lake Louis .02 foot, and 
Montreal Harbor by .03 foot. A permanent diversion of 1,000 cubic feet per sec- 
ond would lower Lake Louis by .03 foot, and Montreal Harbor by .05 foot. 

The Engineers’ report further stated that: 

“An imcrease in diversion of 1,000 cubic feet per second from Lake Michigan 
will not increase project depths on the Illinois Waterway as the 1,500 cubic feet 
per second presently authorized is adequate to maintain such depths. An in- 
crease in diversion at Chicago of 1,000 cubic feet per second for 3 years would 
increase depths by about .15 foot over the lower sills of the locks at Alton, IIL, 
on the Mississippi River, during such low-water periods as might occur on the 
river during the period of increased diversion. A permanent increase in diver- 
sion of 1,000 cubic feet per second would increase depths over the lock sills 
by the same amount during low-water periods.” (Report, pars. 93, 94.) 

The U.S. Engineers’ report further stated that an increase in diversion of 1,000 
cubic feet per second at Chicago would affect the flow and the production of 
power in Niagara River, in the St. Lawrence River and in the Illinois Waterway 
hydroelectric plants (report, par. 95). The report concluded that there would be 
“an adverse effect on hydroelectric energy generation evaluated, in part, at from 
$408,000 to $918,000 depending on timing and amount of future additions to 
generating capacity” based on a temporary diversion for 3 years (report, par. 
11). A permanent diversion of 1,000 cubic feet per second at Chicago would, of 
course, have a greater adverse monetary effect on the power installations in the 
St. Lawrence River. 

The report stated that a temporary 3-year diversion of 1,000 cubic feet per 
second would have an adverse effect on navigation during low lake stages but 
that it is impractical to evaluate the effect in monetary terms. A permanent di- 
version of 1,000 cubic feet per second would have the effect of lowering lake 
levels in Lakes Michigan and Huron 1 inch and that this would affect the loading 
plans of vessels expected to comprise the Great Lakes fleet in the United States 
as of 1985 such that an estimated annual average economic loss of $240,000 
would result. Additional loss would result to the Canadian Great Lakes fleet 
but was not calculated by the engineers. 

Losses which would be sustained by the Power Authority of the State of New 
York if H.R. 1, 86th Congress, is enacted into law. 

On February 17, 1959, the statement of Robert Moses, chairman of the Power 
Authority of the State of New York, in opposition to H.R. 1, 86th Congress, was 
put in the record of hearings before the Committee on Public Works, House of 
Representatives. It was stated that, if the power authority is deprived of the 
historic flow of the Niagara and St. Lawrence Rivers by 1 year additional diver- 
sion at Chicago of 1,000 cubic feet per second and the Canadian power interests 
do not share the loss, the power authority will suffer a revenue loss of $1,038,000. 

Since it is plain that H.R. 1 is designed to open the door to a permanent addi- 
tional diversion of 1,000 cubic feet per second— 


The total annual revenue loss if Canada accepts %4 of loss_________ $571, 028 
The total revenue loss if Canada does not accept % of loss_______- 1, 142, 046 
The total revenue loss if Canada accepts 1% of loss during the term 
The total revenue loss if Canada does not accept % of loss during 
51, 400, 000 


From the foregoing, it will be seen that the revenue loss from both a tem- 
porary and a permanent additional diversion of water from the Great Lakes 
taken at Chicago is very substantial. 

The port cities on the Great Lakes would sustain substantial damages to their 
harbors and port facilities in the event H.R. 1 is enacted into law: 

Port development expenditures for the Great Lakes ports for the 11-year pe- 
riod from 1946-57 totaled approximately $147 million (World Ports magazine, 
August 1958, p. 27). 

Every inch or fraction of an inch of loss in lake levels lost by reason of the 
artificial lowering of the Great Lakes due to additional diversion at Chicago 
costs the Great Lakes port cities thousands of dollars annually. Harry C. 
Brockel, port director, Board of Harbor Commissioners, city of Milwaukee, 
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testified before the subcommittee of the Committee on Public Works, 85th Con- 
gress, 2d session, on H.R. 2, and S. 1123, as follows: 

“The city of Milwaukee, in close cooperation with the Federal Government, 
is currently expending about 10 million of municipal funds to provide the most 
modern navigation facilities and deep-draft channels for the benefit of Great 
Lakes and ocean commerce. We do not want this investment jeopardized by 
having water skimmed off the top of Lake Michigan at the same time we spend 
great sums of money to deepen our harbors, slips and channels” (printed Senate 
hearings, p. 161). 

As the then Secretary of War, Henry L. Stimson, said in 1913, in denying an 
application of the Sanitary District of Chicago for diversion of 10,000 cubic feet 

r second : 
in a word, every drop of water taken out at Chicago necessarily tends to 
nullify costly improvements made under direct authority of Congress through- 
out the Great Lakes, and a withdrawal of the amount now applied for would 
nullify such expenditures to the amount of many millions of dollars, as well as 
inflict an even greater loss upon the navigation interests using such water.” 


Lake carriers’ estimate of the economic loss which would be sustained by lower- 
ing of lake levels by an additional diversion of 1,000 cubic feet per second 


Representatives of the Lake Carriers’ Association have estimated that an 
additional diversion of 1,000 cubic feet per second at Chicago, with the resultant 
lowering of the levels of the Great Lakes, except Lake Superior, would result 
in the loss of approximately 1,500,000 tons annually in carrying capacity for 
the Great Lakes fleet. This would mean an economic loss of $2,500,000 for a 
permanent diversion of 1,000 cubic second feet at Chicago. 

A temporary diversion of 1,000 cubic second feet for 3 years would mean a 
loss in carrying capacity of about 900,000 tons, or about $1,500,000 in monetary 
terms; a 1-year diversion would still cause a loss of hundreds of thousands of 
tons annually at a cost of hundreds of thousands of dollars. 


Summary 

The Great Lakes Harbors Asssociation wishes to go on record as being 
unalterably opposed to any increase in diversion for the following reasons: 

First: The pending Chicago water diversion bills here under consideration are 
similar to the proposed legislation vetoed by President Eisenhower on September 
3, 1954. In his memorandum or disapproval the President stated: 

“To proceed unilaterally in the manner proposed in H.R. 3300 is not wise policy. 
It would be the kind of action to which we would object if taken by one of our 
neighbors. The Canadian Government protested the proposed authorization 
when it was under consideration by Congress, and has continued its objection to 
this bill in a note to the Department of State dated August 24, 1954. It seems 
to me that the additional diversion is not of such national importance as to 
justify it wihout regard to the views of Canada.” 

And finally: 

“As is clear from the report of the Senate committee, a major purpose of the 
proposal to divert additional water from Lake Michigan into the Illinois Water- 
way is to determine whether the increased flow will improve existing adverse 
sanitary conditions. The waters of Lake Michigan are interstate in character. 
It would seem to me a diversion for purposes of one State alone should be 
authorized only after general agreement has been reached among all the affected 
States, officials of the several States adjoining the Great Lakes, other than 
Illinois, who have protested. Approval of the bill would be contrary to their 
interests and not in accord with the diversion authorized under the 1930 decree 
of the Supreme Court. Under all of these circumstances, I have felt that the 
bill should not be approved.” 

In 1956 President Eisenhower vetoed a similar diversion bill. 

From the foregoing it is clear that any of the Lake Michigan water bills 
which might be passed by Congress would again merit a veto by the President. 
The Senate should not pass the bills under consideration. 

Second: The President in his veto message pointed out that diversion of 
waters from Lake Michigan for the benefit of one State should be authorized 
only after general agreement has been reached among all the affected States. 
In 1955 the States of Illinois, Michigan, Minnesota, Indiana, and Wisconsin 
approved the so-called Great Lakes Basin compact. The Illinois act may be 
found in Illinois Laws of 1955, chapter 127, sections 192.1 to 192.4. By approv- 
ing the Great Lakes compact, Illinois has undertaken to study every phase 
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of water resources and uses in the Great Lakes Basin, including “(8) diver- 
sion of waters from and into the basin,” and to try to reach an agreement with 
the other affected States. In other words, Illinois now has indicated its will- 
ingness to settle the Chicago water-diversion controversy by agreement rather 
than by political action in Congress. Pennsylvania and New York have ap- 
proved such compact. 

Third: Neither the Senate Public Works Committee nor the Congress has the 
authority under the U.S. Constitution to pass these bills, because the Congress 
has no jurisdiction in the premises, nor has Congress power to authorize the 
transfer of huge quantities of water from the Great Lakes-St. Lawrence water- 
shed to the Mississippi watershed with substantial damages to the Great Lakes 
States, the municipalities located on the Great Lakes, and their peoples. Any 
additional diversion of water from one watershed to another for the benefit of 
another is beyond the power of Congress and the Federal Government, partic- 
ularly when made to create an artificial waterway or artifically to enrich a 
natural waterway (Wisconsin v. Illinois, 278 U.S. 367). Congress has only 
power to legislate for the promotion of navigation. Sanitation (sewage dis- 
posal) is not a legitimate object of legislation in the premises, and neither is 
the development of power at Lockport, IL, a valid object under the Court's 
decision. 

Fourth: The Supreme Court of the United States has expressly retained 
jurisdiction on this subject matter, and the proper forum is that Court. The 
Court has the machinery, and has functioned many times, both on the applica- 
tion of the State of Illinois and also on the application of the opposing Lake 
States to determine issues arising out of the Chicago diversion (287 U.S. 578: 
289 U.S. 395 ; 309 U.S. 569; 318 U.S. 567; 340 U.S. 858; 352 U.S. 945). 

Fifth: The interests of Canada, a friendly foreign nation, with whom we have 
been at peace for more than 150 years, and which has a vital interest in main- 
taining the integrity of the lake levels, must be considered. Canada has con- 
sistently filed protests against additional diversion of water from the Great 
Lakes-St. Lawrence system via the Chicago drainage canal. 

Sixth: It is the position of the International Joint Commission that if any 
increased diversion will have the effect of appreciably lowering the levels of 
the boundary waters, then it is not within the province of the Congress to at- 
tempt to change the amount of the present authorized diversion. Under the 
Boundary Waters Treaty of 1909 the two signatory nations—United States and 
Canada—expressly divested themselves of all authority over the boundary 
waters as far as raising, lowering, or diverting them was concerned. At the 
hearings before the House Public Works Committee in June 1952, Hon. A. O. 
Stanley, Chairman of the International Joint Commission, seriously questioned 
the authority of the committee to take any action which would appreciably 
lower the levels of the Great Lakes. The Great Lakes Harbors Association con- 
curs in this position taken by the International Joint Commission. 

Seventh: Any additional diversion would effect a preference for the ports of 
Illinois over those of New York, Pennsylvania, Ohio, Michigan, Indiana, Wiscon- 
sin, and Minnesota and is, therefore, unconstitutional (Wisconsin v. Illinois, 278 
U.S. 367). 

Eighth: Any additional diversion would work injury to the States of New 
York, Pennsylvania, Ohio, Michigan, Indiana, Wisconsin, and Minnesota, depriv- 
ing them and their citizens and property owners of property without due process 
of law and depriving such States of the natural advantages of their position, 
contrary to their sovereign rights as members of the Union (278 U.S. 367). 

Ninth: Additional diversion is not required to provide an adequate waterway 
from Chicago to the Mississippi River. The present diversion is ample and the 
increased depth can be obtained by dredging without requiring a change in the 
locks or dams. The present 9-foot channel on the Illinois Waterway can carry 
up to 100 million tons of cargo annually. Considering the annual tonnage trans- 
ported on the waterway of 22 million tons, an increase in diversion is unwar- 
ranted from a practical and economic standpoint and would be grossly inequitable 
to the Great Lakes States, their municipalities, people, and industries, and con- 
trary to the power and authority of the Federal Government. The Army engi- 
neers have consistently held that additional diversion is not needed for flotation 
of the barges on the 9-foot channel of the Illinois Waterway. (See testimony 
of Col. Arthur C. Nauman, Corps of Engineers, Senate Public Works Subcom- 
mittee, 1958, pp. 193-194.) The only permanent solution to the navigational 
problem between St. Louis and lock 26 (Alton lock) on the Mississippi River is 
the construction of new river works in that stretch of that river. This is pro- 
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vided for in Public Law 500, 85th Congress. (See p. 365, Wiley letter, Senate 
Public Works Subcommittee hearings, 1958.) 

Tenth: Any improvement in navigable depths on a waterway (as on the Mis- 
sissippi River) by taking water from Lake Michigan system and giving it to 
Mississippi River system should not be made at the expense of the navigable 
depths of the Great Lakes, Petitions for temporary increases in diversion should 
be addressed to the U.S. Supreme Court and not to Congress. 

Eleventh: Additional diversion would be of no material assistance in cleaning 
up the Chicago drainage canal or the Illinois River. The only permanent and 
effective way of cleaning up these streams is by keeping out of them any untreated 
or partially treated sewage or other material which would pollute the water. 
Today, the lower Illinois River has reached such a stage of self-purification that 
the residents of that area are again able to enjoy fishing, bathing, boating, and 
other healthful water sports. If additional diversion is granted, it is certain 
that the Sanitary District of Chicago would be tempted to dump into the sanitary 
eanal, and thence into the Illinois River, untreated or partially treated sewage 
which is now being deposited in sludge beds along the banks of the sanitary 
canal and the Chicago River, and which is causing strenuous protests from the 
residents of those areas because of the obnoxious odors. Newspaper reports in 
1957 stated that the Chicago Sanitary District has been dumping in 1955, 10 tons 
and in 1956 18 tons per day of solids (treated or partially treated sludge) in the 
sanitary canal. (See Chicago Tribune, Sept. 4, 1957. See also Engineering 
News-Record, Nov. 27, 1958, pp. 44-45, stating that the sanitary district is unable 
to handle, with present facilities, from 200 to 250 tons of sludge per day and 
this must be disposed of by other means. ) 

Twelfth: The Great Lakes Harbors Association suggests that another strong 
motive behind this demand for increased diversion is the desire on the part 
of the sanitary district to obtain additional hydroelectric power to be generated 
by the facilities it owns and operates at Lockport, Ill. While the sanitary 
district has repeatedly denied that it is interested in the development of addi- 
tional power at Lockport, its denials cannot be given much weight because 
at every opportunity the Chicago Sanitary District has pressed for increased 
diversion of lake water in order to increase the power to be produced at Lock- 
port, Ill., at the hydroelectric plant owned and operated by the sanitary district. 

On May 8, 1946, a headline in the Chicago Daily News carried the state- 
ment that “By diverting more lake water, Lockport can double power.” This 
article stated that Mr. Horace P. Ramey, assistant chief engineer for the 
sanitary district, asserted that increased diversion can double the power out- 
put at the Lockport plant of the sanitary district. In 1947, the suggestion was 
made by Mr. Anthony A. Olis, president, board of trustees of the Sanitary 
District of Chicago, that increased diversion of lake water was needed for de- 
velopment of atomic power because of the establishment of the Argonne 
Laboratory along the banks of the sanitary district canal, 20 or 25 miles south- 
west of Chicago. In 1950, an application for increased diversion was again 
made by the sanitary district in dispatches to then President Truman, to ex- 
Secretary of Defense Johnson, and to the Illinois Senators to obtain addi- 
tional hydroelectric power during the coal strike. The U.S. Engineers’ re- 
port of 1957 discloses that the sanitary district’s power profits from an addi- 
tional 1,000 cubic second-feet of diversion would run into the hundreds of 
thousands of dollars. From the foregoing, it is plain that the sanitary dis- 
trict is interested in obtaining additional diversion for power purposes. 

Thirteenth: The United States Supreme Court, in 1929, pointed out that 
the Great Lakes States and their peoples suffered irreparable, comprehensive, 
and continuing damages due to the unlawful lowering of the levels of the Great 
Lakes by the Sanitary District of Chicago and the State of Illinois. It is 
plain that Great Lakes and St. Lawrence River commerce will suffer increased 
costs if the levels of the Great Lakes are lowered through diversion at Chi- 
cago. As Secretary of War Stimson well pointed out in 1913 in denying an 
application by the Sanitary District of Chicago for a diversion of 10,000 cubic 
second-feet : 

“In a word, every drop of water taken out necessarily tends to nullify cost- 


_ly improvements made under direct authority of Congress throughout the 


Great Lakes and withdrawal of the amount now applied for would nullify 
such expenditures to the amount of many millions of dollars, as well as in- 
flict an even greater loss on the navigation interests using such waters.” 

The lake levels today are about 60 inches lower than in August of 1952, and 
complaints have been received from shippers about low water levels in harbors 
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and connecting channels on the Great Lakes which hamper loading and unload- 
ing of cargoes. The loss to American and Canadian shipping by loss of 1 
inch of Great Lakes levels due to the Chicago diversion is 1,500,000 tons an- 
nually, costing the shippers upward of $2,500,000 annually. 

In the light of the present critical international situation, it is important that 
shipping on the Great Lakes be maintained at its highest level in order to carry 
the important iron ore from the Mesabi Range and eastern Canadian ore fields 
to the fabricating plants on the Great Lakes which, in turn, furnish the steel 
and iron needed to provide the weapons for maintaining this Nation strong 
and free. 

In addition, a 1-year, 3-year, or a permanent increase in diversion of 1,000 
cubic feet per second will result in substantial power loss at the Niagara and the 
St. Lawrence Rivers hydroelectric powerplants of the Canadian and New 
York governments, running into millions of dollars. 


Conclusion 

In conclusion, the Great Lakes Harbors Association affirms its unalterable 
opposition to any increase in diversion of waters from the Great Lakes-St. 
Lawrence watershed or system through the Chicago Drainage Canal. The pend- 
ing diversion bills are but another in a long chain of attempts by Chicago in- 
terests to defeat or circumvent the decree of the U.S. Supreme Court dated April 
21, 1930. 

Aside from the question of jurisdiction and power of Congress in the premises, 
no necessity or justifiable excuse exists for increasing the diversion of water 
from the Great Lakes-St. Lawrence system through the Chicago Drainage Canal, 
and this committee should consider the following: 

1. Chicago today has no health problem related to the diversion issue. 

2. The Illinois Waterway has more than enough water to handle all of the 
traffic and freight available and last year handled about 22 million tons of 
cargo. 

3. Additional water diverted from Lake Michigan would not stop any erosion 
to riprarian property on the Great Lakes due to high waters and winds; other 
means to minimize such damages are effective. 

4. The Great Lakes are now in the downward movement of the cycle, with 
Lake Michigan 5 feet lower today than in August of 1952, and the Great 
Lakes will have low levels for the next years. 

5. Additional diversion will not clean up any objectionable conditions in the 
Illinois Waterway as long as the Sanitary District of Chicago and industries, 
municipalities, and individuals continue to dump raw or partially treated sewage, 
chemicals, and other materials in the waterway. 

6. Any additional diversion will result in large and continuing damages to 
the Great Lakes and municipalities on the Great Lakes and their peoples, as 
witnesses and the U.S. Supreme Court pointed out. 

7. The Great Lakes are international waters and no additional diversion should 
be permitted without the agreement of Canada and the States bordering on the 
Great Lakes. 

8. President Eisenhower in his veto message of September 3, 1954, and his veto 
in 1956, set forth succinctly the reasons why additional water from Lake 
Michigan through the Chicago Drainage Canal should not be authorized by 
Congress (Congressional Record, July 27, 1956, vol. 102, No. 1030, p. 13768). 

9. The State of Illinois has, as a matter of official State policy as evidenced 
in its adoption of the Great Lakes Basin Compact, recognized the justice and 
desirability of settling the Chicago water diversion controversy by agreement 
among all of the affected States and Canadian Provinces, and not by Federal 
legislation. President Eisenhower, in his September 1954 veto of the diversion 
bill, indicated that he approved of an agreement between the interested Great 
Lakes States before authorizing additional diversion. 


Mr. Kiuczynsx1. Now, Mr. Naujoks, you may continue. 

Mr. Navsoxs. Mr. Chairman, the Great Lakes Harbor Association 
is opposed to H.R. 1, as it has been opposed to all previous bills 
which seek or sought to authorize an increase of diversion of water 
by Chicago from the Great Lakes water system. 

First, we have opposed them because these bills are unnecessary. 
The Supreme Court of the United States specifically retained juris- 


di 
pr 
m: 
in 
tic 
ha 
be 
po 
are 
me 
to 
by 
ex: 
] 
cu 
the 
the 
Br 
mi 
C01 
7 
cur 
mo 
Lal 

| 
spe 
] 
Ca: 
has 
to 
an 
for 
W: 
nec 
aut 
T 
whi 
upo 
] 
anc 
tha 
Au 


LAKE MICHIGAN WATER DIVERSION 295 


diction of the subject matter of the proposed legislation, and it is the 
proper forum for such an application for increase of diversion of 
water from the Great Lakes. 

The Supreme Court has the machinery and it can have a stud 
made. It has a wealth of experience and precedent to rule upon suc 

he Supreme Court has acted many times, in 1932-33, in 1940-41, 
in 1950, in December 1956, and 1957, and more recently upon applica- 
tion of the opposing Great Lakes States in a petition to the Court to 
have the domestic pumpage effluent returned to the Great Lakes 

stem. 
B@econd, we contend that the proposed legislation is most unwise 
because it will cause serious injury to the Great Lakes States, to the 
port cities, their industries, and to the residents of the Great Lakes 
area. Such losses relate to navigation and commercial establish- 
ments, riparian property, and to hydroelectric powerplants. 

Insofar as shipping losses are concerned, Admiral Spencer testified 
tosuch losses a few weeks ago. 

I just want to make one statement with respect to losses incurred 
by ne cities, and I am going to take the city of Milwaukee as an 
example. 

Milwaukee: in close cooperation with the Federal Government, is 
currently spending $10 million of municipal funds so as to provide 
the most modern navigation facilities and deep-draft channels for 
the benefit of the Great Lakes and ocean tonnage. Mr. Harry 
Brockel, municipal port director of the Board of Harbor Com- 
missioners, city of Milwaukee, in testifying before the Senate sub- 
committee in 1958, said: 

The city of Milwaukee, in close cooperation with the Federal Government, is 
currently expending about $10 million of municipal funds to provide the most 
modern navigation facilities and deep-craft channels for the benefit of Great 
Lakes and ocean commerce. We do not want this investment jeopardized by 
having water skimmed off the top of Lake Michigan at the same time that we 
spend great sums of money to deepen our harbors, slips, and channels. 

He also stated at a convention of the Great Lakes port cities—the 
Canadian and American—last week that the Federal Government 
had spent a quarter of a million dollars in improving the channels 
to the Milwaukee Harbor, and that the city of Milwaukee expends an 
annual average of $50,000 every year. ‘The Great Lakes port cities 
for the period from 1946 to 1947 have spent approximately $147 
million in port improvements and channel improvements. 

As Secretary Stimson said back in 1913—he was also Secretary of 
War during World War Il—every drop of water taken out at Chicago 
necessarily tends to nullify costly improvements made under direct 
authority of Congress throughout the Great Lakes. 

Then he went on to say: 

It is manifest so long as the city is permitted to increase the amount of water 
which it may take from the lakes there will be a very strong temptation placed 
upon it to postpone a more scientific and possibly a more expensive method of 
disposing of its sewage. 

Insofar as the losses to hydroelectric power development at Niagara 
and the St. Lawrence Rivers are concerned, a witness testified on 
that this morning, and another witness for the New York Power 
Authority testified 2 weeks ago before this committee on that. 
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Another reason why the diversion should not be increased as pro- 
posed in H.R. 1 is that it would come at a time when the Great Lakes 
are headed for a record low lake level. The January 1958 readin 
are 577.69 inches above mean sea level, which is exactly a 5-foot drop 
from the high of 582.69 inches in 1952. 

Furthermore, the Kay legislation could well threaten to impair 
materially the usefulness of the St. Lawrence Seaway project, which 
is pearing itscompletion. The utilization of the St. Lawrence Seaway 
to its full capacity requires constant high-water levels in the Great 
Lakes and connecting channels. The Federal Government, the lake 
States, and port cities, have spent hundreds of millions of dollars on 
the St. Lawrence Seaway and connecting channels, and it seems kind 
of silly to permit diversion at Chicago to lower the levels and to nullify 
to some extent the benefits to be derived from the St. Lawrence Seaway. 

Mr. Buatnix. May I have your attention for a moment, Mr. 
Naujoks, not to interrupt you, and I apologize for it, but you have 
repeated several times that we are now at a low level on the Great 
Lakes, and the argument that the Federal Government should expend 
money to deepen channels and to deepen the harbors at the same time 
when it is lowering it ; but it may be possible we can conclude with our 
three Government witnesses, who have not been heard, if we can hear 
them now. We will certainly accept your statement in full if you 
will merely give an oral summary of those points which you consider 
to be new, additional, or supplemental testimony on the record already, 
and which the committee has not already heard. 

Mr. Navsoxs. I would like to make two brief statements. One 
is that Canada 1 week ago objected to H.R. 1, and that that protest 
was at the request of the Department of State of the United States, 

Second, that there are other ways—— 

Mr. Scuerer. Did you mean to say that, that the protest of Canada 
was at the request of the Department of State? 

Mr. Navsoxs. No. They requested their views. 

Mr. Kuivczynskt1. Senator Wiley requested it—not the Department 
of State. You got that a little mixed up. 

Mr. Scuerer. Let us get the record straight. . 

As I understand it, the protest of Canada came as a result of an 
inquiry by the Department of State as to what Canada’s present 
position was with reference to H.R. 1. Is that right? 

Mr. Navsoxs. Yes, sir. That is what I meant to say. Thank you. 

One more thing. There are other ways of handling the pollution 

roblem in the Illinois Waterway and the canal. That is “ addi- 
ional chlorination or additional aeration. This was pointed out by 
the Department of Health, Education, and Welfare. 

I thank you. 

Mr. Buatnix. Thank you, Mr. Naujoks. 

Are there any questions ? 

Mr. Scuerer. I wanted to ask the witness just one question. 

Mr. Mr. Scherer. 

Mr. Scurrer. Chicago, as we understand it today and for a number 
of years in the past, has been diverting about 3,100 cubic feet a second. 

r. Navgoxs. A little more than that. 

Mr. Scuerer. How much? 

Mr. Navsoxs. 1,500-plus and 1,700-plus for domestic pumpage, 
which would be the latest figures. ’ 
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Mr. Scuerer. A total of how much ? 

Mr. Navsokxs. A total of 3,200-plus ; 3,200 to 3,300-plus. 

Mr. Scuerer. 3,200? 

Mr. Navsoxs. Yes. 

Mr. Scuerer. And they have been doing that for a number of years? 

Mr. Navgoxs. Yes, sir. They have been diverting that amount. 

Mr. Scuerer. And that water is not returned to the Great Lakes? 

Mr. Navgoxs. It isa loss tothe Great Lakes Basin. 

Mr. Scuerer. What has been the permanent effect of that diversion 
on the lowering of the levels of the lakes ? 

Mr. Navsoxs. It would lower them more than 3 inches. 

In Senate Document 28 they say for 1,000 cubic feet per second there 
is a lowering of 1 inch loss. 

Mr. Scuerer. Is there any other community in the Great Lakes 
Basin making any substantial diversion of the waters of the lakes? 

Mr. Navgoxs. Not at the present time. Four hundred ports and 
harbors on the Great Lakes take their domestic pumpage from the 
Great Lakes and return the water in the form of effluent to the Great 
Lakes system. 

Mr. Scuerer. Has anybody calculated the damage to shipping and 
transportation which this already permanent diversion made at Chi- 
cago has caused ¢ 

Mr. Navsoxs. Yes, sir. Admiral Spencer testified that for a 1-inch 
loss of mean level there would be a loss of a million and a half tons 
annually, and their monetary loss would be upwards of $2,500,000. 

Mr. Scuerer. That is on shipping now? 

Mr. Navsoxs. Thatisonshipping. Yes. 

Mr. Scurrer. It has nothing to do with the losses to hydroelectric 

wer ? 
Navgoxs. No. That isin addition. 

Mr. Scurrer. We are already subsidizing Chicago then ? 

Mr. Navsoxs. Exactly. 

Mr. Scuerer. To the amount of figures that run into—— 

Mr. Navsoxs. Into millions of dollarsa year. Yes, sir. 

Mr. Scuerer. That is all. 

Mr. Biarnix. Have you any further questions? 

Mr. Scuerer. No, sir. 

Mr. Buatntk. Thank you. 

This includes our witnesses both opponents and proponents on H.R. 
land related bills. We now proceed with the Government witnesses. 

Mr. Mack. Mr. Chairman, before we call the next witness, I wish 
to state I have a telegram from Gus Norwood, executive secretary of 
the Northwest Public Power Association, protesting H.R. 1 on the 
ame that the association feels enactment of this bill might en- 

anger the power production of large Government dams on the 
Columbia River. I ask unanimous consent that this telegram be 
inserted immediately preceding the testimony of the first Government 
witnesses. 

Mr. Buarntk. Without objection, it is so ordered. 

(The telegram referred to is as follows :) 

Hon. Russet Mack, 
House Office Bulding, Washington, D.C.: 


Please file this as our testimony in opposition to the Michigan diversion bill 
which Canada opposes, even, if Canada favors the bill we would oppose any 


4 
’ 
| 
n 
it 
n 


298 LAKE MICHIGAN WATER DIVERSION 


unilateral diversion policy which might be a precedent against us in the Pacific 
Northwest. 
Gus Norwoop, 
Northwest Public Power Association, Vancouver, Wash. 


Mr. Brarnrx. Our first Government witness, speaking for the 
Corps of Army Engineers, is Brig. Gen. John L. Person, the Assistant 
Chief of Engineers for Civil Works. 


STATEMENT OF BRIG. GEN. JOHN L. PERSON, ASSISTANT CHIEF OF 
ENGINEERS FOR CIVIL WORKS, CORPS OF ENGINEERS, DEPART- 
MENT OF THE ARMY 


General Person. Mr. Chairman, I am Brig. Gen. John L. Person, 
Assistant Chief of Engineers for Civil Works. 
The official comments of the Department of the Army on H.R. 1 


and associated bills was just this morning cleared by the Bureau of 
the Budget, so that it has not been formally transmitted to this com- 


mittee. 
If I may, I would like to read the pertinent paragraphs of that 


official comment, sir. 

Mr. Biatrnik. You may proceed, 

General Person. This is from the official comment on the bill [read- 
ing]: 

DEPARTMENT OF THE ARMY, 
Washington, D.C. 

Hon. A. BUCKLEY, 
Chairman, Committee on Public Works, 
House of Representatives. 


Reference is made to your requests for the views of the Department of the 
Army with respect to H.R. 1, 1796, 1798, 1799, 1827, 1834, 1869, 1872, 1880, 1936, 
1965, 2003, 2162, 2219, 2220, 2762, 86th Congress, bills to require a study to be 
conducted of the effect of increasing the diversion of water from Lake Michigan 
into the Illinois Waterway for navigation, and for other purposes, and H.R. 206 
and 2878, to authorize the State of Illinois and the Metropolitan Sanitary Dis- 
trict of Greater Chicago, under the direction of the Secretary of the Army to test, 
on a 3-year basis, the effect of increasing the diversion of water from Lake Michi- 
gan into the Illinois Waterway, and for other purposes. 

H.R. 1 would authorize the State of Illinois and the Metropolitan Sanitary 
District of Greater Chicago to withdraw water from Lake Michigan for a 1-year 
period, in addition to domestic pumpage, at a rate providing a total annual 
average of not more than 2,500 cubic feet of water per second. The Secretary of 
Health, Education, and Welfare, in cooperation with the Secretary of the Army, 
would be authorized to make a study of the effect on Lake Michigan and on the 
Illinois Waterway of the increased diversion, and the improvement in navigation 
conditions and other improvements along the waterway. The Secretary of the 
Army would report the results of the study to Congress by June 1, 1962, with 
recommendations as to continuance of diversion in increased or decreased 
amounts. 

A report entitled “Effect on Great Lakes and St. Lawrence River of an Increase 
of 1,000 Cubie Feet per Second in the Diversion at Chicago,” printed as Senate 
Document No. 28, 85th Congress, contains data pertaining to the effect of in- 
creased diversion on Lake Michigan and on navigation on the Illinois Waterway. 
Accordingly, legislation is not necessary to obtain data in relation to those items. 

With respect to the effect that the increased diversion would have on the IIli- 
nois Waterway other than the effect on navigation, specifically the possible 
improvements in sanitary conditions, the question as to whether the proposed 
legislation is necessary or desirable is a question which the Department of the 
Army is not in a position to comment upon. 

The attention of the committee is invited to the amended application of the 
States of Wisconsin, Minnesota, Ohio, Pennsylvania, Michigan, and New York 
for a reopening and amendment of the decree of April 21, 1930, and the granting 
of further relief which is pending in the Supreme Court. 
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The attention of the committee also is invited to the recent exchange of com- 
munications between Canada and the United States in the course of which 
Canada has protested that “any authorization for an additional diversion would 
be incompatible with the arrangements for the St. Lawrence Seaway and power 
development and with the Niagara Treaty of 1950, and would be prejudicial to 
navigation and power development which these mutual arrangements were 
designed to improve and facilitate.” 


Should the committee determine to proceed with the legislation, it is recom- 
mended that H.R. 1 be revised at section 2(b)(1) by deleting the language 
“of enactment of this Act” in line 11, page 3 and inserting in lieu thereof the 
words “funds are first made available for the study.” This change is 
considered advisable since funds for the study would probably not be avail- 
able on the date of enactment. A consequent deferral of the completion date 
of June 1, 1962, shown at line 12, page 4, would then be appropriate. Since 


the study authorized by section 2 of H.R. 1 is concerned largely with matters 
in the field of interest of the Department of Health, Education, and Welfare, 
it is suggested that the Secretary of that Department rather than the Secretary 
of the Army be given responsibility for reporting the results of the study to the 
Congress. This would be accomplished by deleting the words “the Army” in 


line 11, section 2(c) and inserting “Health, Education, and Welfare.” 
It is estimated that the study called for in H.R. 1 would cost $545,000. 
The Bureau of the Budget advises that there is no objection to the submis- 
sion of this report. 


That is the views of the Department of the Army, which will be 
submitted formally in the very near future. 

Mr. Buarnix. Are there any questions ? 

Mr. Mack. General, there has been conflicting testimony as to the 
amount of lowering that will occur in the Great Lakes if 1,000 cubic © 
feet of water per second is diverted. What is the official position 
of the Army engineer as to the amount of lowering that will occur as 
a result of the proposed diversion of the Great Lakes waters? 

General Person. For a temporary increase in diversion of 1,000 
cubic feet per second for 1 year the lake levels at Michigan and Huron 
would be lowered approximately one-quarter of an inch; at Lake 
Erie approximately one-fifth of an inch; and Lake Ontario, assum- 
ing it is not regulated, one-fifth of an inch. 

That would result in a reduction in outflow in Michigan and Huron 
of 282 cubic feet per second, and Erie 235 cubic feet per second and 
Ontario 223 cubic feet per second. The time in which that effect 
would be reached would be 12 months in Michigan and Huron, 18 
months in Erie and 24 months in Lake Ontario. 

Mr. Mack. If this diversion should become permanent what would 
be the lowering? 

General Person. The permanent diversion would be 1 inch at Lakes 
Michigan and Huron, five-eighths of an inch at Erie and five-eighths 
of an inch at Lake Ontario. 

Mr. Mack. There is concern felt in the Pacific Northwest that if 
the United States diverts water at Chicago from the Great Lakes, 
that Canada might retaliate by diverting upstream water in the Co- 
lumbia River, sively affecting Americas power production on the 


American side. Are there any other rivers in the United States where 
Canada, by diverting water from upstream points on a river, would 
create results prejudicial to American interests? 

General Person. I don’t know of any, sir. 

Mr. Brarnix. General Person, are the Army engineers in favor of 
or opposed to this legislation ? 
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General Person. Sir, as the Secretary of the Army stated, the study 
of the navigation effects would not require legislation and he is not in 
a position to comment on the need for the study as far as the sanitation 


is concerned. The Department of Health, Education, and Welfare . 


being in that business I think would be much more qualified to com- 
ment on that feature, which is the reason why we recommended the 
Department of Health, Education, and Welfare submit the report. 

Mr. McFauu. Mr. Chairman. 

Mr. Mr. McFall. 

Mr. McF aut. General Person, are you familiar with a statement 
made earlier in this testimony that it would require some $750,000 to 
construct treatment plants in Chicago to take care of this problem? 

General Person. No, sir; I am not. 

Mr. McFatu. That is all. 

Mr. Batpwin. Mr. Chairman. 

Mr. Biatnix. Mr. Baldwin. 

Mr. Batpwin. General Person, there has been an estimate sub- 
mitted that the lowering by 1 inch would result in a reduction in carry- 
ing capacity of vessels on the lakes of about 114 million tons per year, 
which amounts to about $214 million. Would you have any estimated 
figures as to what potential costs would be involved if all of the har- 
bors of the lakes had to be deepened a proportionate amount so that 
they could be cleared in the same way as they are today ? 

eneral Person. No,sir. It would be very difficult to make such an 
estimate on the basis of 1 inch in depth, but our figure or our estimate 
of the capacity reduction is 330,000 tons at a unit value of $1.10 per 
ton, or a monetary value of $363,000. But that is for the permanent 
diversion. For the temporary 1-year diversion, it would be imprac- 
ticable to evaluate it. 

Mr. Batpwtn. These are your estimates on a yearly basis of a per- 
manent diversion that would lower the lakes 1 inch? 

General Person. Yes, sir, 

Mr. Batpwin. I see. Thank you. 

Mr. Buiarnix. Thank you, General. We have two more witnesses, 
and since the testimony is largely brief statements or official letters 
the Chair is hopeful we will be able to complete by 12 or shortly 
thereafter. If not we will recess until 2 o’clock. However, I am 
hopeful we can finish by about noon if there are no comments or ob- 
jections by the committee. In that way we need not come back for an 
afternoon session. 

The next witness is Mr. Gordon E. McCallum, chief of the water 
supply and water pollution program, U.S. Public Health Service, 
Department of Health, Education, and Welfare. Mr. McCallum, do 
you have an official communication on behalf of the Department or do 
you have some brief remarks on your own behalf? 


STATEMENT OF GORDON E. McCALLUM, CHIEF, WATER SUPPLY 
AND WATER POLLUTION PROGRAM, U.S. PUBLIC HEALTH SERV- 
ICE, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE 


Mr. McCatitum. The Department has not yet submitted its report 
on H.R.1. Iam available to answer technical questions on the matter. 

Mr. Buiarntx. Do you have any brief statement of your own to 
present first, or should we start with questioning ? 
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Mr. McCatium. In the absence of the report I have no statement. 

Mr. BuarntK. Since our concern and attention is directed more to 
the matter of sewage disposal in the Chicago Sanitary District, Mr. 
McCallum, and less on navigation, let me ask you this: Is the type of 
study presently authorized in H.R. 1 sufficiently specific for the Pub- 
lic Health Service to make a complete sanitary survey ¢ 

Mr. McCatium. Our interpretation of what would be provided in 
H.R. 1 is that it would be strictly a downstream survey, before and 
with diversion. As a ape engineer that is not exactly the 

e of survey we would recommend. Usually, in such a survey we 
would look into the sources of pollution and make a complete engi- 
neering survey of such things as storm sewers, the operation of the 
treatment works, industrial wastes, and all of the conditions which 
we would need to make a complete report, and to make a more com- 
plete engineering job. 

- Mr. Buarntx. Then you feel, Mr. McCallum, that a broader survey 
should be called for in the legislative language in H.R. 1? 

Mr. Scuerer. That is assuming we approve this bill. 

Mr. McFauu. That is right. 

Mr. McCatium. I think as sanitary engineers, any of us, those who 
have been before your committee, would recommend a broader type 
survey of that nature. 

Mr. Biarnix. This broader and larger survey as to the sources, and 
studies beyond the conditions of the Illinois Waterway itself, how 
long and time would it require to make such a broader study ? 

r. McCatium. The two studies can be carried out concurrently. 
I don’t think we have an estimate on that. As an offhand opinion I 
would think it could be done in the same length of time as provided 
for in the bill. 

Mr. Buiarntx. What would be your estimate of the cost of such a 
broader and more comprehensive survey ¢ 

Mr. McCatuvum. It would cost at least as much to do the physical 
part of the survey on sources of pollution as it would to do the down- 
stream sampling. I think the estimate on that was a half a million 
dollars. It would cost at least $1 million to conduct such a survey. 

Mr. Buiarnix. Are there any further questions ? 

Mr. Mack. Mr. McCallum, does the Department of Health, Educa- 
tion, and Welfare favor or oppose this resolution ¢ 

r. McCatium. H.R. 1? 

Mr. Mack. Yes. 

The Department has not yet submitted its report 
on the bill, 

Mr. Mack. Has the Department been requested to submit a report 
of its position on the bill ? 

Mr. McCatium. Yes, sir. 

Mr. Mack. How long ago? 

Mr. McCatuivum. I do not have it in mind at this moment. 

Mr. Mack. Was it this year? ‘ 
Mr. McCatuum. Yes, sir. 
_Mr. Mack. Have you made reports in previous Congresses on 
similar legislation ? 
Mr. McCatium. Yes, sir. 
Mr. Mack. Were they favorable or unfavorable? 
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Mr. McCauium. As I recall the report to the Senate Public Works 
Committee in July of 1958, said that the Department would be 
willing to undertake the survey if it were asked to do so by the 
Secretary of the Army. 

Mr. Mack. But you did not say whether you were favorable to 
making the proposed survey or opposed to it ? 

Mr. McCativum. That report did not, sir. 

Mr. Scuerer. Do you feel—not the Department, but do you per- 
sonally feel that this is an obligation of the Federal Government to 
make this survey which you have just described? Is it an obliga- 
tion of the Federal Government to make this study of pollution in 
the city of Chicago? 

Mr. McCatium. I think that is a determination that Congress 
makes. If such legislation is passed and we are directed to do it—— 

Mr. Scuerer. I understand that, but that is not the question. We 
are looking to the executive branch of the Government for advice, 
We always ask its opinion. I want to know whether the Secretary 
of Health, Education, and Welfare, or you individually, feel that this 
broad survey which you just described, which you think is necessary 
to be made over and above that set forth in the bill, is something that 
the Federal Government should do. 

Mr. McCatuivum. I think that is somewhat out of my line. I am 
a technical engineer. 

Mr. Scuerer. Maybe I should not ask that question of you but 
somebody in the Department of Health, Education, and Welfare 
should say to this Congress, “It is our opinion that such a survey as 
you suggested should or should not be made.” You said the one 
proposed in the bill is not broad enough and it would require a 
survey that would cost probably twice as much because it would 
require a survey of the sewage disposal conditions in the city of 
Chicago itself. 

I am just wondering whether or not somebody in the Department 
of Health, Education, and Welfare is going to tell me or tell this 
committee whether that is an obligation or whether they feel it is an 
obligation of the Federal Government to do that and whether they 
recommend to the Congress that they pass os ome that would 
provide for such a survey by the Department of Health, Education, 
and Welfare. 

Mr. Mack. If Congress should do this for the city of Chicago and 
make the survey you suggested, are we not setting a precedent that 
would obligate the Federal Government to make similar surveys for 
every city in the Nation ? 

Mr. McCattum. What I suggested, Mr. Mack, was the kind of 
an engineering survey that we would recommend if we were to make 
a survey; not whether or not a survey ought to be made. But asa 
technical man this is the kind of job we could do and be proud of, 
whereas we are not sure that the mere downstream sampling gives 
all of the facts, that should be brought into a good engineering 
report. 

Mr. Batpwtn. Mr. Chairman. There has been testimony before, 
today, that at least 400 communities on the Great Lakes take their 
domestic water out of the lakes and return the water to them, which 
indicates that they take what ever steps are necessary to return the 
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water in sufficiently purified form so as to put it back into the lakes. 
What is Chicago not doing in handling its sewage and in the treat- 
ment of its sewage that all of the rest of these communities are doing ? 

Mr. McCativum. I am not familiar with the details of the operation 
of the sanitary district’s treatment works. However, it has always 
been my understanding that they are very well designed and under 
very competent operation. There has been some testimony on that. 
But they do take their water supply from Lake Michigan in the same 
vicinity. 

I think we would, again as a professional man, have to look into more 
details to be able to answer the question. However, it does bring up 
if I might just take a half a minute of your time, a problem that is o 
very great concern to us. That is that within the next 15, 20, or 25 
years more and more parts of the country are going to be faced with 
the reuse of water. Water that has been used j one community will 
be the only water that will be available for the use of another commu- 
nity, and soon. Our present-day methods of treatment of wastes are 
simply just not good enough to reuse the water as we are going to have 
to do to meet our population growth and industrial expansion which 
is predicted for 1975. 

r. Batpwin. In other words, if I understand you, if Chicago were 
to take the step you say we are going to have to take all over the 
country and do a broad job of treatment, they could return that water 
to the lake even though they are taking water from the lake for 
domestic usage ? 

Mr. McCatium. If we could actually purify wastes so that they 
would be drinking water, certainly that md be done. 

Mr. Mack. Mr. Chairman. 

Mr. Buatnix. Mr. Mack. 

Mr. Mack. Mr. Chairman, the Department of Health, Education, 
and Welfare is the Department most interested, of all the Departments 
of the Government, in this problem. The committee through its 
chairman requested the Department for a report. The committee 
ought to have that report from the Department of Health, Education 
and Welfare and it should state whether the Department is opposed 
or in favor of this legislation. The Department has been requested 
to supply the information and they ought to supply it forthwith. 

Mr. Scuerer. I think the Army engineers, the Department of 
Health, Education, and Welfare, and the State Department should 

ive us their feelings as to whether they are for or against this legis- 
Eetion. Otherwise we will be in the same position we were the last 
two times if the President vetoes this bill. I don’t see how any of the 
three agencies could make a recommendation favoring this legislation 
if we are going to have another veto of this bill. 

Mr. Biatntk. We will check with the Department of Health, Edu- 
cation, and Welfare and see if we cannot have their official comments 
before the committee when we go into executive session. 

Mr. Scurrer. Tomorrow. 

Mr. Buatrnrg. And these representatives of the Federal agencies will 
be available for more detailed questioning during the executive ses- 
sion, Mr. Scherer, so I am not trying to cut you off. We will get the 
official positions. 

Mr. Scuerer. There is no criticism of this witness. I know he 
works under orders. 
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Mr. Biatnix. And he is a technical witness. 

Mr. Scuerer. He is a technical witness. I understand that. But 
somebody ought to be here from the agency who can tell us, even if 
it is the Secretary himself. 

Mr. Mack. I did not mean to imply any criticism of the witness in 
anything I said. The Department, however, has been dilatory in 
not replying to the communication of the chairman asking for its posi- 
tion on this legislation. 

Mr. Scuerer. Particularly in view of the previous vetoes. 

Mr. Buarnrg. If there are no further questions, thank you, Mr. 
McCallum. The next witness is Mr. Woodbury Willoughby, Director 
of the Office of British Commonwealth and Northern European Af- 
fairs, Department of State. 


STATEMENT OF WOODBURY WILLOUGHBY, DIRECTOR, OFFICE OF 
BRITISH COMMONWEALTH AND NORTHERN EUROPEAN AFFAIRS, 
DEPARTMENT OF STATE 


Mr. WitLovensy. Mr. Chairman, I have a very brief statement here 
which I think I could read in a few minutes. I believe it would be 
the best way of presenting it. 

Mr. Buatnr«. Is that a statement on behalf of the Department of 
State or a communication from them ¢ 

Mr. Wi.ovensy. It is a statement on behalf of the Department 
of State. If you so desire it could be put in another form, or you may 
consider it as a communication. 

Mr. Buarnik. Please proceed with the reading of the statement. 

Mr. Witiovuensy. H.R. 1 authorizes the withdrawal of water from 
the Great Lakes Basin at Chicago and thus must be considered in rela- 
tion to the rights of Canada as a coriparian in the waters of that 
basin. The Department of State, in the interest of maintaining 
harmonious relations with that country, has traditionally sought its 
views on proposals of this type. 

This committee has previously been furnished with the texts of the 
recent communications exchanged with the Canadian Government 
regarding its views on H.R. 1, and will have noted the protest regis- 
tered by that Government against implementation of the proposals 
contained in the bill. I should be ‘bed. to submit a copy at this time 
for insertion in the record. . 

Mr. Biatnix. Without objection, it is so ordered. 

(The document referred to is as follows :) 

The State Department today released the text of an exchange of aide memoires 
between the U.S. Government and the Canadian Government on increased di- 
version of water from Lake Michigan at Chicago. 

The text of the U.S. aide memoire, sent to the Canadian Government on 
February 9, 1959, is as follows: 

“The Canadian Government has, on various occasions in the past, furnished 
the Department of State with the Canadian views on proposed U.S. legislation 
aimed at increasing the diversion from Lake Michigan into the Illinois 
Waterway. The most recent comments of this nature were contained in an 
aide memoire received on January 6, 1958, from the Canadian Embassy in 
Washington. 

“Once again this year, as in recent years, a considerable volume of legislation, 
looking to increased diversion from Lake Michigan at Chicago, has been intro- 
duced in the 86th Congress. Some of this legislation is similar to former legis- 
lation with regard to which Canadian views have previously been expressed. A 
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number of other pending bills, however, such as H.R. 1, a copy of which is 
enclosed, call for a 1-year additional diversion period to be made as part of a 
3-year study of the effect on Lake Michigan and on the Illinois Waterway of 
such an increased diversion. 

“Congressional hearings on this legislation are scheduled to begin in the near 
future. During the course of these hearings, it is anticipated that the Depart- 
ment of State will be asked to submit a statement as to the present Canadian 
Views. It is hoped, therefore, that the Canadian Government will be able to 
transmit to the Embassy, at an early date, its views with respect to that proposed 
legislation which authorizes an additional 1,000 cubic feet of water per second 
to be diverted from Lake Michigan into the Illinois Waterway for a period of 1 
year as part of a3-year study. (Enclosure: H.R.1.)” 

On February 20, the Canadian Government responded to the U.S. memorandum 
with the fellowing aide memoire: 

“On a number of occasions in the past, the Canadian Government has expressed 
its objections to proposals envisaging increased diversions of water from Lake 
Michigan at Chicago. Once again, and at the invitation of the Government of 
the United States through the U.S. Embassy’s aide memoire of February 
9, 1959, the Government of Canada is anxious to make known its views on 
legislative proposals now before Congress such as bill H.R. 1, which are intended 
to authorize an increased diversion of water from the Great Lakes Basin into 
the Illinois Waterway. 

“While recognizing that the use of Lake Michigan water is a matter within 
the jurisdiction of the United States of America, it is the considered opinion 
of the Canadian Government that any authorization for an additional diversion 
would be incompatible with the arrangements for the St. Lawrence Seaway and 
power development, and with the Niagara Treaty of 1950, and would be 
prejudicial to navigation and power development which these mutual arrange- 
ments were designed to improve and facilitate. 

“The point has been made repeatedly by Canada that every withdrawal of 
water from the basin means less depth available for shipping in harbors and in 
channels. Additional withdrawals would have adverse effects on the hydro- 
electric generation potential on both sides of the border at Niagara Falls and 
in the international section of the St. Lawrence River, as well as in the 
Province of Quebec, and would inflict hardship on communities and industries 
on both sides of the border. 

“The Government of Canada therefore protests against the implementation of 
proposals contained in H.R. 1.” 


Mr. WitLovucupy. The most recent Canadian aide memoire, dated 
February 20, 1959, expresses the opinion that any authorization for an 
additional diversion from Lake Michigan at Chicago would be in- 
compatible with the arrangements for the St. Lawrence Seaway and 
power development, and with the Niagara Treaty of 1950, and would be 
prejudicial to navigation and power development which these mutual 
arrangements were designed to improve and facilitate. 

Neither the Niagara Treaty nor the International Joint Commis- 
sion Orders relating to the development of power by the United States 
and Canada in the International Rapids section of the St. Lawrence 
River, place any specific limitation upon diversions of the type author- 
ized by H.R. 1. Nevertheless, the Department is not in a position to 
Sretion the Canadian position that an additional withdrawal of water 

rom the Great Lakes Basin such as that under consideration would 
affect adversely Canadian navigation and power interests in the Great 
Lakes, their connecting channels, and the St. Lawrence River. 

I understand that estimates have been furnished to the Congress by 
the U.S. Army Corps of Engineers as to the extent of the damage that 
would be suffered by downstream hydroelectric interests on both sides 
of the boundary in the event that the present proposal is enacted. It 
is noted that H.R. 1 provides no means by which injured parties may 
be compensated. 
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In view of the foregoing, the Department believes that enactment of 
H.R. 1 would adversely affect our relations with a friendly foreign 
government. Therefore, it is unable to support this legislation. 

Mr. Buarnix. Thank you, Mr. Willoughby. 
ge LUOEs NEKI. Mr. Willoughby, you say Canada is opposed to 

Mr. WixLovensy. Yes,sir. In its present form. 

Mr. Kuvuczynsxt. I am going to read to you a report of the Senate 
Committee on page 368 which reads as follows [reading] : 

DEPARTMENT OF STATE, 
Washington, August 1, 1958. 


Hon. Sripney R. Yares, 
House of Representatives. 


Dear Mr. Yates: This is in reply to your inquiry regarding the Canadian 
position on the proposed Chicago diversion project. The State Department 
understands that the Canadian Government has no objection to a 1-year temporary 
diversion of an additional 1,000 cubic feet of water per second from the Great 
Lakes system at Chicago. 

Sincerely yours, 
B. Macomser, Jr., 
Assistant Secretary. 

Now, two or three weeks ago, Canada was not opposed to H.R. 1. 
How come all of a sudden the State Department claims that Canada 
is opposed to it? Is it because of a request of a gentleman from the 
Senate? When we tried to get a meeting with the State Department 
and the Canadian Government last year in respect to H.R. 2 we could 
not get a meeting with you. You did not want to see Sidney Yates, 
Mrs. Church, or Tom O’Brien. And why? I know we are Members 
of the Lower House, but I did not know it was that low. 

Mr. WitLoucusy. Iam sorry. I donot—— 

Mr. Kuiuczynsx1. We decor get a meeting with you. You re 
member. 

Mr. Wii.ovucusy. I am sorry. I cannot say I remember. I per- 
sonally was not there; but in regard to your first point we understood 
last summer that the Canadians did not object to the bill for a 1- 
year diversion at that time. 

Mr. Kuivczynsxt. That is right. 

Mr. WiLovucusy. We now have a note, which was recently received, 
copy of which has been submitted for the record previously, in which 
they say that they do protest against any diversion of water. 

"soa LuczyNnskI. And when was this note sent? It was dated 
when ? 

Mr. Wittovensy. This last one was February 20, 1959. 

Mr. Mack. Hearings were held in the Pacific Northwest last year, 
or the year before, protesting a proposal of Canada to divert water 
from the upper Columbia River thereby reducing power production 
on the downstream dams in the United States. Did the State Depart- 
ment participate in those hearings? What I am getting at is, Has the 
State Department ever taken up with Canada and expressed opposi- 
tion to the diversion of water from the upper Columbia River by the 
Canadians? 

_Mr. Wittovensy. Oh, yes. Yes. We have taken a position con- 
sistently against that. Of course, it has not become a firm policy on 
the part of Canada to divert. That has merely been a plan that has 
been under consideration. 
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Mr. Mack. If this legislation (H.R. 1) should be enacted by Con- 

s and approved by the President, would that weaken the State 

Se estmentts hand in its protest against water diversion from the 

Columbia River by Canada? Would diversion at Chicago establish 

a precedent or provide the Canadians with an excuse for diverting 

Columbia River water to the Frazer River in Canada and thereby 

adversely affect American power and navigation interests on the 
lower Columbia River ? 

Mr. Witioucuey. It is a very difficult question to answer yes or 
no but I think one could safely say this: If in spite of the Canadian 
protests we go ahead and make the diversion against which they pro- 
test and if in fact material injury to Canadian interests result from 
the diversion, then it is something that Canada would probably cite 
and could be used against us. 

Mr. Mack. Thank you. ; 

Mr. Buatnikx. Are there any further questions ? 

(No response. ) 

Mr. Biarnrx. Thank you, Mr. Willoughby. We have a final brief 
statement from the Bureau of the Budget opposed to H.R. 1. May 
I ask that our legal counsel read those pertinent paragraphs and the 
letter will be inserted in full in the record at this point. 

Mr. Sutiivan. Mr. Chairman, this isa further communication from 
the Bureau of the Budget, dated March 3, 1958, in reply to a request 
of Chairman Buckley, which reads as follows feuding: 


EXECUTIVE OFFICE OF THE PRESIDENT, 
BUREAU OF THE BUDGET, 


Washington, D.C., March 3, 1959. 
Hon. CHARLES A. BUCKLEY, 


Chairman, Committce on Public Works, 
House of Representatives, Washington, D.C. 


My Dear Mr. CHAIRMAN: On February 18, 1959, we advised your committee by 
letter of the views of the Bureau of the Budget on H.R. 1, a bill to require a 
study to be conducted of the effect of increasing the diversion of water from 
Lake Michigan into the Illinois Waterway for navigation, and for other pur- 
poses. However, because it was necessary to submit that report before there 
was an opportunity to consult with other affected agencies, we indicated that 
we would advise you further of our views on H.R. 1 at a later date. 

We noted in our letter particularly the fact that the Department of State had 
asked for the current views of the Government of Canada on this legislation. 
Since that time the Canadian Government has advised the Department of State 
that it protests the implementation of the proposals contained in H.R. 1. 

In the face of this latest protest from Canada, and in view of the pending 
application by certain Great Lakes States before the Supreme Court for a review 
of the decree of April 21, 1930, the Bureau of the Budget must recommend against 
the enactment of H.R. 1, even if amended as suggested in our letter of Febru- 
ary 18, 1959. 

However, we believe that two possible avenues of further exploration may 
prove fruitful. The first, and the one which we believe is clearly preferable, 
is to investigate the feasibility of a full technical study of the sewage treatment 
problems of the Metropolitan Sanitary District of Greater Chicago to be under- 
taken and financed jointly by the U.S. Public Health Service and the sanitary 
district without any actual increase in the present diversion of water from 
Lake Michigan. We visualize that such a study would attempt to measure very 
carefully existing sanitary conditions in the Illinois Waterway and extrapolate 
future conditions based on anticipated population growth. The study would also 
explore alternative means of correcting the problem, including a possible in- 
creased diversion of water into the Illinois Waterway, the effect of which should 
not be difficult to calculate, and attempt to evaluate the alternatives in terms of 
costs and effectiveness. If such a study is considered feasible by the Public 
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Health Service and the sanitary district, we would strongly recommend that your 
committee consider legislation to authorize it. 

However, if a study of the problem without an actual test diversion for an 
extended period is not feasible, we believe that before your committee acts on 
H.R. 1, the possibility of compensation by the sanitary district for damages to 
Canadian and U.S. interests, particularly hydroelectric power developments, 
should be explored. The Department of State could be asked to discuss with 
Canada what it would consider an equitable compensation and the Department 
of the Army could be asked to pursue the same question with hydroelectric 
power interests in the United States. 

It is hoped that this presentation of our further views will be helpful to your 


committee. 
Sincerely yours, 
8. HueHEs, 


Assistant Director for Legislative Reference. 


Mr. Buatntk. Are there any questions ¢ 

Mr. Scuwencet. Mr. Chairman, you probably do not have an 
answer to this question, but this thought occurs to me. In the first 
suggestion they say we should share with Chicago the costs of the 


sanitary study. 

Mr. Sutuivan. That is correct. 

Mr. Scuwencer. How much of that sanitary condition study 
would be of value to the rest of the United States? 

Mr. Sutuivan. I could not answer that, Mr. Schwengel. That is 
information of an greeny 4 technical nature and I believe it would 
have to be obtained from Health, Education, and. Welfare. 

Mr. Biarnik. If there are no further questions the committee will 
adjourn to meet at 10:30 tomorrow morning instead of 10, in exe- 
cutive session, because some other Members have previous commit- 
tee meetings. So the committee will meet tomorrow in executive 
sessions at 10:30 a.m. an 

May we have the representatives of the Federal agencies available 
for answering further questions in the executive session ? 

(The fellow! at 12:15 p.m., the hearing was adjourned. ) 


The following were submitted for the record :) 
Detroit, MIoH., March 2, 1959. 


Representative A. BLATNIK, 
Chairman, Subcommittee on Rivers and Harbors, 
House Public Works Committee, 

House Office Building, Washington, D.C.: 

The Greater Detroit Board of Commerce representing the Detroit business 
community continues strongly to oppose passage of legislation permitting di- 
version of Lake Michigan water by Chicago and surrounding communities, 
whether on a temporary or permanent basis. In view of the opening of the St. 
Lawrence Seaway, and the necessary deepening of the connecting channels, 
any program resulting in lower Great Lakes water levels would jeopardize 
the advantages anticipated by the entire Great Lakes region. The entire 
region should not be asked to underwrite waste disposal problems of a single 
community. 

We would appreciate your making this message part of the pertinent hearings. 

H. 
General Manager, Greater Detroit Board of Commerce. 


Derrort, Mion., March 2, 1959. 


Hon. JoHN BLATNIK, 
Chairman, House Subcommittee on Public Works, 
House Office Building, Washington, D.C.: 
The city of Detroit joins with its immediate neighboring communities, and all 
of the communities located on the shores of the Great Lakes, in stating a strong 
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opposition to the proposals for the Chicago Sanitation District to divert further 
water from Lake Michigan. We view this proposal as one which threatens to 
be one of the greatest unfair confications of economic, sociological, and human 
rights ever perpetrated. 

I have appeared on numerous occasions before several committees in Congress, 
both in the Senate and the House, and I have found that the majority of our 
Senators and Congressmen have a sincere desire to get all the facts and to act 
in accordance to the best interests of the greatest number, and this is as it 
should be. It is democracy in action and I am confident that when you have all 
the facts that your committee and the Members of Congress will not only turn 
down this proposal to take more water to the detriment of everyone else along 
the shores of the Great Lakes but will take steps to force the Chicago Sanitary 
District to properly treat all the water taken and to return it to the Great 
Lakes as all other Great Lakes communities are required to do. Along our 
southern border flows the Detroit River. It is 21 miles long and constitutes 
what is probably the world’s busiest waterway. It certainly will be so when 
the benefits of the St. Lawrence Seaway are fully realized. But it also con- 
stitutes a bottleneck in the entire Great Lakes shipping tonnage picture. And 
here is the point I wish to emphasize: The extent to which this bottleneck can 
strangle the flow of vital bulk cargoes, the raw materials for our industries, 
and the deliveries of finished products, depends upon water levels. 

A fall of 1 inch in the water level simply means that ships must be lightened 
to that extent, and results in the slowing up of millions of tons of vital cargo, 
and increasing the costs proportionately. I am told that the diversion of 1,000 
cubic feet of water a second will result in dropping our water level by 1 inch. 
That is what the Chicago Sanitary District wants to do in order to increase its 
diversion total to 2,500 cubie feet a second. 

How much water are we then talking about? Two thousand five hundred 
cubie feet per second that they want to flush down the Chicago Drainage Canal 
to the Mississippi amounts to 1,600 million gallons per day. That is enough 
water to supply all of the domestic, industrial, and commercial uses for a 
metropolitan area of 10 million people, or for an area 5 times the size of 
Detroit. It represents the drainage, or total rain and snow runoff, of approxi- 
mately 9,200,000 acres of the Great Lakes drainage basin. In dry weather 
this would have extremely adverse effects. 

But most important, it represents about 1%0 of the low flow of the Detroit 
River. The saddest thing in the entire picture is that this diversion of our 
precious water level is entirely unnecessary. 

In the opinion of our own water experts, more diversion by the Chicago 
Water District only permits poorer sewage treatment in the Chicago area. 

In other words, if their treatment system was properly designed and properly 
operated, the diversion would not be necessary. The least they could do is 
what all other communities along the Great Lakes do, is to return the treated 
water back into Lake Michigan. The U.S. Government contemplates spending 
hundreds of millions to deepen this vital link in the Great Lakes system, as 
well as countless other connecting channels. Why should this be done if one 
poor neighbor is to be permitted to nullify this work by lowering the level of 
the water still further? 

And let us not overlook the important fact that when we are talking about 
increasing costs and slowing up shipment of raw materials and other vital 
cargoes, we are talking about increasing the already serious unemployment 
situation. And in doing this, the Chicago Sanitary District is not only threat- 
ening the welfare of all other communities along the Great Lakes—it is also 
hurting the economy of the Chicago metropolitan area itself. 

I have only touched upon the dangers to our industrial and economic life. 
The threat to riparian rights, to the recreational use of our waterways, and to 
spawning grounds for our fresh-water fish and the nesting and rearing areas 
of our migratory birds, are of equal concern. Nor have I mentioned vital 
concerns such as the losses that will be suffered in the hydroelectrical- systems 
of both the United States and Canada, and other individual problems. 

All of these facts have been brought out in the other testimony. I am sure 
the people of Chicago want to be good neighbors. It is up to them to convince 
their sanitary district officials that this should be their policy, too. Being a 
g00d neighbor requires the acceptance of responsibilities, and precludes such 
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alternatives as trying to solve one’s own problems by confiscating the property 
or infringing upon the rights of others. 

We respectfully urge that you vote against the passage of H.R. 1. 
Louis C, MIRIANI, 
Mayor, City of Detroit, 


Detroit, Micu., February 17, 1959. 

JOHN BLATNIK, 

Chairman, Public Works Subcommittee of the Public Works Committee, Wash- 
ington, 

The Common Council of the City of Detroit is unalterably opposed to the 
diversion of Great Lakes waters to the Chicago Drainage Canal, a position we 
have resolutely taken from the time this diversion matter was made an issue. 
We will continue to vigorously oppose this unnecessary utilization of the Great 
Lakes waters which so adversely affects lake commerce, recreational facilities, 
and everything appertaining to the natural function of the Great Lakes chain, 
Common CounciL, City or Detroit, MIcH, 


Fesruary 16, 1959, 


Re H.R. 1, 86th Congress. 


Hon. JoHn A. BLATNIK, 
Chairman, Subcommittee of the House Committee on Public Works, Wash- 


ington, D.C. 
Dear Mr. BLatNIK: Please be advised that the City Club of Chicago has gone 


on record in support of H.R. 1, 86th Congress. 
I am enclosing herewith a copy of a letter which was sent to the Illinois 


Members of Congress. 
Yours very truly, 
MICHAEL LEVIN, 
Chairman, National Affairs Committee, City Club of Chicago, 


Ciry CLuB oF CHICAGO, 
Chicago, Ill., February 7, 1959. 


To the Illinois Members of Congress. 

GENTLEMEN: The City Club of Chicago wishes to reaffirm its support of bills 
which will again come before Congress to provide for a temporary increase in 
the amount of water diverted from Lake Michigan to the Chicago River. It 
is our understanding that identical bills sponsored by Congressman Thomas 
J. O’Brien (H.R. 1) and Senator Paul Douglas would authorize the diversion 
of an additional 1,000 cubic feet per second at Chicago for a trial period of 
1 year to permit a study of the effect of such an increase. 

To state our views briefly : 

Competent evidence has been presented to Congress at previous sessions 
which has demonstrated the necessity for the study proposed to enable Congress 
to take permanent action on this important question of diversion. 

The compiaining ~esidents and business interests of certain Lake States here 
tofore have opposed legislative measures for diversion on the basis of unproved 
allegations that lake levels would be materially reduced and hydroelectic power 
produced at Niagara Falls would be adversely affected. However, a report by 
Major General Itschner, Chief of Engineers, U.S. Army, to the Secretary of the 
Army, dated January 29, 1957, and a report of the International Ontario Board 
of Engineers of the International Joint Commission, dated June 14, 1955, found 
that a temporary additional diversion from Lake Michigan at Chicago would 
have insignificant effect on both navigation and power production in other 
Great Lake States. Previous bills called for a 3-year experimental period; this 
year’s bills provide for a 1-year trial period. 

Such additional diversion would be of great benefit to the people of Chicago 
and the State of Illinois, and would permit an adequate study to be made of the 
effect on navigation and sanitation. The City Club of Chicago urges passage 
of this enabling legislation by the current session of Congress. 


Yours very truly, 
x 


EpGar BERNHARD, President. 


